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WHAT CAN | DO? 


“What can I do, Marshall--what can I 
do?” This has been the statement made to 
me so many times in the last few weeks 
by so many interested, concerned and 
dedicated members of The Florida Bar. 
What are they talking about? They are 
talking about the Legislature. They are 
talking about bills in the Legislature that 
adversely affect the public interest. They 
want to know what they can do to stem 
the tide of some very bad bills introduced 
in this session of the Florida Legislature. 

As this column is being written with 
approximately three more weeks of the 
legislative session to go, there is not very 
much that individual members of The 
Florida Bar can do at home with their 
legislators here in Tallahassee. A very 
dedicated, but small, group of lawyers 
have given unselfishly of their time to 
walk the legislative halls to try to inform 
our legislators about legislative matters in 
which lawyers have a particular 
expertise. This has been extremely 
helpful. Members of the Academy of 
Florida Trial Lawyers have been 
particularly unselfish with their time as 
have members of the Bar’s No-Fault 
Insurance Committee. Duane Anderson, 
chairman of The Florida Bar's Medical 
Malpractice Committee, has given more 
than three weeks of his time, and at his 
own expense, in an effort to be a 
spokesman for the public of Florida 
regarding medical malpractice 
legislation. 

A sincere effort by The Florida Bar 
directed to the Florida Medical 
Association to sit down, negotiate and 
consult about the association’s medical 
malpractice legislative package was 
rebuffed. Portions of the FMA package 
had merit. However, the majority of its 
legislative proposals if enacted, in the 
opinion of many, would have completely 
crippled the tort system of Florida and 
seriously infringed upon the individual 
rights of injured citizens for all time in the 
future. 
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A sincere effort is being made to come 
forth with some positive and meaningful 
solutions to remedy the soaring 
professional liability insurance premiums 
being paid by our fellow professionals in 
the medical field while still insuring for 
injured persons a satisfactory means for 
securing compensation for any wrongful 
act committed. 


But back to the original question. Last 
December this column encouraged all 
members of The Florida Bar to “take a 
legislator to lunch.” Not many lawyers 
heeded the call, unfortunately. The 1976 
legislative session is behind us. The point 
is to look ahead. What can be done now? 
Again, what can you do as an individual 
member of the Bar to improve our liaison 
with members of the Florida Legislature? 

Several things are obvious. First of all, 
highly qualified, dedicated lawyers can 
be encouraged to run for the Florida 
Legislature right now. Secondly, 
encourage your local bar association 
leaders to invite members of the 
legislature to participate in your local bar 
association meetings, offer them an 
opportunity to report to you on actions 
taken by the Florida Legislature, and 
schedule informal meetings periodically 
throughout the entire year. There is 
nothing better than some real strong 
grassroots lobbying done at home and 
well in advance of each annual legislative 
session. Why not appoint members of 
your local bar association as the 
individual liaison member to each 
member of your legislative delegation? If 
you have a delegation of 15 members, 
appoint 15 local lawyer liaison members 
to work with this delegation. Make it a 
two-way street where the liaison member 
will not only inform the legislator of the 
views of your local bar, but also assist him 
or her when asked to do so with reference 
to pending bills that require some legal 
counsel or advice. 

President Edward J. Atkins is close to 
the legislative problem. He is going to 
give it greater financial support in this 
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year’s budget of The Florida Bar. This 
will do much to help the profession’s 
position with the Florida Legislature. 
Unless, however, there is interest, 
concern and work done at the grassroots 
level, no amount of money securing 
additional legislative counsel will remedy 
our problems in the Florida Legislature. 
Your help and participation is critical. 
Let’s all work for improved results from 
the 1977 session of the Florida 
Legislature. 


JUDICIAL POLLS 


Funds have been provided by the 
Board of Governors of The Florida Bar, 
and Eli H. Subin of Orlando, chairman of 
the Judicial Polls Committee, is 
recommending that The Florida Bar 
conduct judicial polls in connection with 
the next general election for seats on the 
bench of the Supreme Court of Florida as 
well as contested seats on the several 
district courts of appeal. It is 
contemplated that the polls will be held 
subsequent to the qualifying period 
which exists between noon, July 6, and 
July 20, 1976. The first nonpartisan 
election will be held September 7 and the 
second nonpartisan election will be held 
September 28, 1976. 

According to Chairman Subin, judicial 
polls play a major role in giving the public 
the legal profession’s evaluation of 
judicial candidates. In those states that 
have merit retention, the judicial polls 
conducted by the state bar are 
particularly meaningful. As of this 
writing, final action has not been taken on 
several merit retention bills pending in 
the Senate and the House. Developing a 
responsible judicial poll should be a high 
priority of The Florida Bar, particularly if 
merit retention becomes a reality for 
judges in the immediate future. Definite 
information about any judicial poll to be 
conducted by The Florida Bar this 
summer will be published in the July 
issues of the News or Journal. 


AMERICAN BAR ASSOCIATION 
DUES—At the midyear meeting of the 
American Bar Association, annual dues to 


the ABA were increased per year as 
follows: $10 if admitted less than two 
years; $20 if admitted more than two 
years but less than five years; $40, more 
than five but less than 10 years; $80, more 
than 10 years but less than 15 years; $100, 
more than 15 years. A majority of the 
Florida delegation to the House of 
Delegates urged a compromised $80 
position which was defeated by a vote of 
146 to 127. 

Now that The Florida Bar has 
changed its membership year from 
January to July 1, your dues statements 
will be forwarded to you in the sum of 
$75 during the month of June, 1976. If you 
are amember of the ABA, you will also be 
receiving its dues statements under the 
new dues schedule about the same time. 


BAR CENTER CONSTRUCTION—We 
are pleased to report that the roof is on 
and the new wing is now definitely taking 
shape with the brickwork going up, the 
windows in place and the heating and air- 
conditioning ducts all installed. It is an 
attractive addition to the present 
headquarters building but more 
important it provides the additional 
space for personnel to serve you, the 
member, and to support the Bar's 
growing responsibilities in the area of 
discipline, unauthorized practice of law, 
legislation, and public relations. 

A major effort this spring by members 
of the Board of Governors in 
conjunction with circuit campaign 
chairmen is designed to secure the final 
$700,000 in contributions needed to 
complete the campaign prior to the 
official dedication date, October 16, 
1976. We hope that your name will not be 
missing from the bronze plaque to hang 
in the foyer of the new wing when the 
building is dedicated. Why not support 
your profession by forwarding your 
pledge card today. 


MARSHALL R. Cassepy 
Executive Director 
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Goals of the 1976-77 Administrative Year 


Ihave chosen four major areas for 
emphasis during my year as 
president of The Florida Bar. They 
have become of major concern to 
me through service as a member of 


PAGE 


several committees, a member of 
the Board of Governors and now an 
officer of the Bar. 
Disciplinary Program 

The matter of greatest concern to 
me over the last few years is the 
tremendous amount of time it takes 
to handle a grievance matter. If the 
delay is caused by the Bar's 
procedures, it is at least morally 
wrong if not legally wrong. I plan to 
work for major changes in these 
procedures in order to speed up the 
handling of grievances so that the 
lawyer who has charges brought 
against him will not be under the 
burden of that charge any longer 
than is necessary for a proper 
investigation and time to give him 
an opportunity to defend himself. If 
he has done no wrong, then he 
should be cleared and not have to 
bear the burden of the charges for 
months. If he has committed a 
wrong that requires discipline, then 
protection of the public demands 
that he not be left undisciplined any 
longer than necessary. I believe one 
of the biggest contributors to our 
poor relations with the public and to 
the public’s lack of confidence in 
the Bar are acts of lawyers which 
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either go unresolved or take so long 
to resolve that the Bar appears to be 
whitewashing the charges. 


Legislative Program 

The Bar’s legislative program in 
the past has been totally out-of- 
phase with the realities of the 
legislative process. The Bar 
infrequently knows what its 
legislative program actually is by 
the March meeting of the Board of 
Governors. And we finally know 
what our legislative program is after 
the legislature has adjourned and 
we then find out what has 
happened. In my judgment this is 
not the way a legislative program 
should be handled. 

We have thought in terms of bills 
rather than in terms of concepts. It is 
my hope that we will begin at the 
July Board meeting and certainly no 
later than the September meeting, 
to decide on the major concepts of 
our legislative program. Then we 
can prefile those bills the Bar plans 
to sponsor so that the Bar can 
provide adequate input during 
committee hearings before the bills 
are put into final form and go to the 
floor of the House or Senate. 


At the present time, our 
legislative program seems to be a 
stepchild although we have two 
extremely effective staff members 
handling the program for the Bar. 
However, their legislative duties are 
in addition to their already very 
heavy regular duties on the 
headquarters staff. I believe we 
should have a full-time director of 
legislation, preferably outside the 
regular staff. This individual should 
be responsible on a year-round 
basis for legislation and should have 
necessary funds available with 
which to work. Our legislative 
program is not funded realistically. 
I have asked the Budget Committee 
for a minimum of $100,000 for the 
legislative program during 1976-77 
and I am confident that it will be 
provided. With adequate funding, 
and $150,000 would be better, we 
can begin to formulate an effective 
program. 

I hope we make greater use of the 


sections in the legislative process 
and of the wealth of manpower 
individual lawyers offer in making 
contact with their legislative 
representatives. 

Moreover, an effective legislative 
program is two-pronged. It is not 
just concerned with passage of bills 
of interest to the Bar and to the 
public but is also concerned with 
preventing passage of those bills we 
feel will be detrimental to the 
public. 


Continuing Legal Education 


Obviously continuing legal 
education must receive attention if 
we are to meet the educational 
requirements of the designation 
plan and aid lawyers in upgrading 
their expertise. Our CLE program, 
impacted as it is by the designation 
program, is probably the biggest 
blob of jelly I’ve ever tried to pick 
up. It is my wish that the Continuing 
Legal Education Committee work 
with the staff and sections in finding 
solutions to some of the problems 
the present program is experienc- 
ing. Among these is the ability to 
provide high quality programs in 
areas accessible to lawyers. 
Location alone is an important 
factor when you consider that 
attendance at a one-day CLE 
program not only involves the cost 
of registration, time out of the 
office, time spent traveling to and 
from the site, but the cost of hotel 
and other expenses if an overnight 
stay is involved. Among solutions 
may be increased use of 
videotaping and cassettes. Room 
for a videotaping studio will be 
included inthe addition to the Bar 
Center but the Budget Committee 
was unable to allocate funds to 
purchase videotape equipment this 
year. Funds for CLE are second in 
priority to money for the legislative 
program during the coming year. 

With the growing demand for 
CLE courses for each designated 
area of practice, it is apparent that 
the Bar cannot maintain a CLE 
staff adequate for preparing all the 
courses needed. We must look 
increasingly to the sections and 
committees for offering the more 
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in-depth courses while the staff 
supervises the basic courses. 


Public and Internal Relations 


Relations with the public is 
important and considerable 
progress has been made during the 
past year. The public and news 
media are beginning to understand 
the legal profession. We will 
continue to work for improved 
public understanding of the 
administration of justice in Florida 
and the efforts of the Bar toward its 
improvement. 

Of primary concern during my 
administrative year will be internal 
relations, those between the Bar as 
an organization and the leadership 
of the Bar and the overall 
membership, especially those 
lawyers who do not serve on 
committees or participate in 
sections. 

Good internal relations is 
essential for the success of any Bar 
program. It is my wish that every 
lawyer of Florida will feel a kinship 
with the organized Bar, that every 
lawyer will be keenly aware of the 
needs, goals and objectives of The 
Florida Bar and express his opinions 
concerning them through 
participation in committee and 
section work, local bar associations, 
and through his representative on 
the Board of Governors as well as 
individual contact with officers and 
members of the staff. 

I am confident that with 
improved understanding will come 
the vital support of the membership 
needed to successfully complete 
such programs as the development 
of the addition to the Bar Center. 
For those who know the multitude 
of activities that go on in the Bar 
Center, there is no question that the 
staff must have additional space in 
which to operate. The problem is to 
inform the general membership so 
that it is as acutely aware of these 
needs as is the leadership of the Bar. 
Pledges in excess of $800,000 have 
been received toward a goal of $1.5 
million. The building will be 
completed and occupied in 
September and dedicated 
Saturday, October 16. It should bea 
mark of honor for every member of 
the Bar to participate in the 
construction of this building, which 
we build not so much for ourselves 
but for the future of the legal 
profession in Florida. I believe the 
project will be successfully 
completed with the support of 
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every lawyer. These immediate 
needs of the Bar will require much 
energy. 

The future of the legal profession 
and of the public it serves calls for 
an equal amount of resources and 
long-range planning. Rather than sit 
back and wait until the problems of 
the future deluge us, I believe we 
should study those problems now 
appearing on the horizon and have 
ready possible solutions. 


To this end I plan to establish four 
study commissions: 

1. A commission mandated to 
review thoroughly and make 
definitive recommendations to the 
Board of Governors in regard to 
what I call mandatory continuing 
legal education. Part and parcel of 
this study will be consideration of 
the problem of specialization. I 
believe we will have “true 
specialization” in the years ahead 
and it will be geared to mandatory 
continuing legal education. Past 
President James A. Urban will chair 
this commission. 

2. Another commission will be 
asked to study malpractice as it may 
affect lawyers. The legal profession 
stands in the same position of 
jeopardy as does the medical 
profession, and other professions. 
This commission will study possible 
solutions and a legal malpractice 
guaranty fund so that lawyers in the 
future will have protection for 
themselves and for the public. 
Former Board member Duane 
Anderson will serve as chairman of 
this commission. 

3. Advertising by lawyers will be 
studied by another commission. Far 
too many people it seems to me 
dismiss this concept in too simplistic 
terms. On one hand, they recognize 
that there are proscriptions against 
advertising and insist that they not 
be bent or changed. This is not 
realistic and indicates a lack of 
knowledge of the history of the 
proscriptions in the first place. Then 
there are those who look at the 
proscriptions solely in terms of 
constitutional rights for the lawyers 
and consider them abridging the 
lawyer’s right of free speech. It 
would seem that they want to 
remove all proscriptions and go into 
the hucksterism of the marketplace. 
In between there is a vast area 
which the legal profession must 
face and find compromises 
controlled by the Bar in the best 
interest of the public and the 
profession itself. In light of 


litigation going on today with the 
Antitrust Division of the United 
States Department of Justice, it is 
apparent we need an ongoing study 
of the problem and a canvassing of 
this litigation so that Florida will be 
prepared if we should become 
involved in similar litigation. Board 
member Raymond W. Royce will 
serve as chairman of this 
commission. 

4. One of the greatest problems 
facing the nation is that of providing 
legal services to the vast middle 
income group. Although effective 
steps have been taken to provide 
legal services to the lower income 
group, a large segment of the 
population cannot afford legal 
services in a major crisis. A 
beginning has been made with 
establishment of prepaid plans and 
use of credit cards, but more can 
and must be done in order to 
provide legal services at a price 
that’s reasonable for practitioners 
and affordable by the public. A 
commission chaired by Board 
member Robert L. Floyd will be 
asked to study solutions and report 
definitive recommendations to the 
Board of Governors. 


Other areas of continuing 
concern to the Bar will be the 
subject of conferences where the 
Bar and the groups involved may 
provide input. I have asked Past 
President Burton Young to 
coordinate four conferences during 
the year for this purpose. These will 
include a law-media conference, an 
academic conclave, a conference 
on the criminal justice system, and a 
medical-legal conference. In future 
discussions on this page, I will 
elaborate on plans for these 
conferences and for the areas of 
major concern I have outlined 
above. 

As I make plans for this 
administrative year, Iam aware that 
I am only the president of The 
Florida Bar and the Board of 
Governors governs the Bar. My role 
as president is to present ideas for 
improving our effectiveness on all 
levels and to attempt to persuade 
the Board to adopt them on the 
basis of their logic. I solicit your 
endorsement of these goals, your 
recommendations, and your 
continuing support toward the 
betterment of a Bar that fully meets 
the needs of its members and the 
public it serves. 


Epwarp J. ATKINS 
President 
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Unfinished Bar business--Ed Atkins will tackle the incomplete Bar Center fund- 
raising drive among other tasks during his administrative year. 
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A Profile: 
The New 


President 


The editor of the Miami Review 
recently wrote that Edward J. 
Atkins is “a hard-working activist, a 
go-getter. If mountains can be 
moved, he will move them.” 

The new president of The Florida 
Bar is that and more. He wants The 
Florida Bar to take the lead in 
solving problems related to the 
profession, to act rather than react. 
He has already expended much 
energy in Bar work and expects to 
devote 50 percent of his time during 
the coming year in “making myself 
available to the membership of the 
Bar.” 

Last year as president-elect he 
offered to meet with local bar 
associations, formally or 
informally, to learn what they 
expected from the organized Bar 
and to answer their questions. 
Already he has talked to 30 of them. 
“The invitation is still open,” he 
says. 

“Each member has an obligation 
to become informed, to express 
himself, to write or discuss with his 
Board of Governors representative 
meaningful suggestions for Bar 
programs, but only after the 
member fully knows all the facts,” 
President Atkins said. 

“The Florida Bar is primarily a 
service organization which is 
obliged to bring a solution for the 
common good rather than satisfy a 
single viewpoint,” he adds. “We 
want constructive criticism, based 
on a knowledge of the facts, when it 
is in order, and support from the 
membership when criticism is not in 
order.” 

He feels strongly about effective 
two-way communication between 
the membership and Bar leadership 
and has made internal public 
relations one of his major goals 
during his term as president. Any 
organization that is expanding 
rapidly, as is The Florida Bar, has a 
tendency to “grow away from the 
members,” he realizes. Ed Atkins 
doesn’t want that to happen though 
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he acknowledges that the size of an 
organization frequently results in 
such a widening gap. He recognizes 
too that those who complain that 
the Bar is a “bureaucracy” in many 
instances are those who do not 
participate in Bar work. “There is 
room for them,” he says. 

He believes too that officers of 
the Bar should make a conscious 
effort not to isolate themselves from 
the members and to listen to their 
suggestions for “there is a great deal 
of common sense and wisdom out 
there.” The ambitious program the 
president outlines in his President's 
Page in this issue of the Journal 
indicates that he plans to corral as 
much of the wisdom as possible to 
achieve the Bar's goals this year. 


His own personal drive will be a 
great asset in accomplishing those 
goals. In high school he had already 
decided to become a_ lawyer, 
admittedly influenced by his 
brother, C. Clyde Atkins, who 
preceded him as president of The 
Florida Bar (1960) and who now is 
judge of the United States District 
Court, Southern District of Florida. 
They made their home a few blocks 
from the Dade County Courthouse 
with their widowed mother, and 
two other brothers, Robert M. and 
Thomas M. Atkins. The family had 
strong religious orientation, and Ed 
Atkins attended Gesu Catholic 
secondary school in Miami. The 
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“| plan to make myself 
available to the member- 
ship--to answer their 
questions.” 


Catholic Church remains a focal 
point in his life, as he, his wife and 
five children attend St. Louis 
Catholic Church in Kendall. He is 
past president of the Holy Name 
Society, past president of the 
Southeastern Deanery, Diocesan 
Union of Holy Name Societies. The 
Holy Name Society recognized his 
work with its Circle Medallion 
Award. He has also been active with 
the Knights of Columbus, 
Confraternity of Christian Doctrine 
and Serra International, and was 


given the Miami Bishop’s Award for 
Lay Activity. 

President Atkins believes 
religious principles are woven into 
every aspect of life and he carries 
them over to his law practice. “You 
don’t put on your religion like a 
Sunday suit that you don’t go near 
during the week,” he said. But he 
does not confuse religious beliefs 
with civil remedies afforded by the 
law. “Dissolution of marriage is a 
civil matter for my clients; it is not 
my job to judge people. However, 
if my client is a member of my own 
faith, I would counsel him 
regarding moral and religious 
obligations vis a vis civil. A strong 
religious faith brings peace of mind 
and happiness,” he says. He proves 
that testimony in his own confident 
and buoyant spirit. 

Ed Atkins’ undergraduate days 
were spent at the University of 


Florida. He returned to Miami to 
study law at the University of 
Miami. He was a member of Kappa 
Alpha social fraternity, Sigma Tau 
Delta English honorary, and Phi 
Alpha Delta legal honorary. 

After graduation from law school 
in February 1951 he entered the 
Army as a private at Ft. Jackson, 
S.C. and saw active duty in Korea 
for 13 months. 

When he was separated from the 
service in June of 1954 he continued 
as a member of the Reserves. He is a 
graduate of the Judge Advocate 
General’s School, took the Judge 
Advocate General’s Corps 
Advanced Officer Course and 
attended the United States Army 
Command and General Staff 
College. He was formerly 


commanding officer of the 168th, 
174th and 175th JAG Detachments 
and served in a number of other 
leadership positions. He now holds 
the rank of Colonel, 
Advocate General’s Corp. 


Judge 


After his active army service, Ed 
Atkins returned to Miami where he 
began practicing law with the firm 
of Walton, Lantaff, Schroeder, 


amore lasting contribution through 
the Bar as we strive to make law meet 
the needs of society.” 


Carson and Wahl. He is still a 
member of the firm and is primarily 
engaged in civil law, including trial 
of personal injury cases and 
regulated public utility cases. 
Even with these achievements, 
Ed Atkins still has some regrets. 
“T’m not sure I would select law asa 
career again,” he confesses. “I don’t 
feel that in 20 years I’ve contributed 
much of lasting value. The great 
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Our horses were running out of 
oats. Our soldiers, out of bullets. 
And the revolution, out of steam. 

We needed some money fast, 
but the Continental Congress had 
no power to tax. 

we asked investors to pitch 
in. And they did. With over 
27 million dollars. 

Today, it costs even more to 
keep things running, to hold on to 
the freedom we won. And the 
way to pitch in now is through U.S. 
Savings Bonds. 

And when you buy Bonds, 
you're not only helping your 
country, you're helping yourself. 

Just sign up for 
Payroll Savings Plan at work. 

Or buy Bonds at your bank. 
U.S. Savings Bonds. A great 
way to keep our country, and you, 

in the running. 

Now E Bonds pay 6% interest when held to 
if records are seoviliel. When needed, Bonds 
can be cashed at your bank. Interest is not 


subject to state or local income taxes, and 
federal tex may be deferred until redemption. 


f A public service of this publication 
Ad q and The Advertising Council. 
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“His Own personal drive a great asset . . 


cases and causes have not been 
there, even though my name is on 
several important decisions.” This is 
the reason he has devoted much of 
his energy in recent years to Bar 
work. “Over the broader spectrum, 
I can make a more lasting 
contribution through the Bar as we 
strive to make law meet the needs of 
society.” 

Perhaps too modest to recognize 
his contributions, both to his clients 
and to the legal profession, Ed 
Atkins’ peers have recognized his 
leadership contributions as he has 
served first as president of the Dade 
County Bar Association, secretary 
and director of the Federal Bar 
Association, a member of the 
International Association of 
Insurance Counsel, a member of the 
Board of Governors, president- 
elect and now president of The 
Florida Bar. He has chaired 
important Bar committees, such as 
the Budget Committee, and 
currently is chairman of the Bar 
Center Commission to raise funds 
for construction of the addition to 
the headquarters building in 
Tallahassee. Successful completion 
of the project to raise $1.5 million to 
build adequate space to carry on 
present and future programs of The 
Florida Bar is a goal of his this year 
and will be a fitting monument to 
the contributions of both Atkins and 
all members of the Bar who donate 


time and money to its construction. 

This goal-oriented achiever has 
another one planned for his own 
personal future. “What I really 
would like to do is serve on the 
bench, perhaps the Supreme Court 
of Florida, a court where you can 
have some impact on the system. Or 
go into teaching where you have a 
part in formation of the people you 
teach.” 

In the meantime, President 
Atkins is living life to the fullest. 
When he has time away from his 
law practice and Bar responsibili- 
ties, he likes to go camping in state 
parks with his wife, Helen, sons Ed, 
Jr., and Mike, and daughters 
Marguerite, Amy and Carol. A free 
afternoon may find them water 
skiing or fishing from their Boston 
whaler in Biscayne Bay, nowadays 
the closest contact he has with the 
sea he has loved since his days with 
the United States Merchant Marine. 
Preferring active sports, he has 
coached boys’ baseball teams and 
plays basketball and football with 
his sons at home. There is time for 
music too in the Atkins household. 
The stereo may be playing anything 
from classical to sacred to country 
music. Sometime in the future he 
plans to learn to play the banjo. And 
probably move some more 
mountains. 


—By Linda H. Yates 
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LETTERS 


Legal Services for Everyone 


It seems from reading recent issues of 
The Florida Bar Journal concerning the 
overcrowding of the legal profession, 
residency requirements for Florida Bar 
applicants, and the need for expanding 
legal services for the poor and 
disadvantaged, that The Florida Bar has 
an overriding concern with these 
problems. Although I do think that 
emphasis and attention should be given 
these problems by members of the 
practicing Bar, myself included, it 
seems that the emphasis being given by 
The Florida Bar in these areas is 
nonconstructive and circuitous. 

The problem, as I see it, is not 
overcrowding of the legal profession. I 
believe I am correct when I state that 
the latest population census for 
Metropolitan Dade County is 
somewhere in the neighborhood of 
1,700,000 people. After having read the 
recent articles in the Journal, perhaps I 
am being overly optimistic when I state 
that I am not overly concerned with the 
prospect of starving to death in this 
community by engaging in the practice 
of law. The problem is a complete lack 
of attention from The Florida Bar being 
given to that vast segment of our 
society that does not fall within the 


definitional guidelines of the terms 
“underprivileged and disadvantaged.” 


It is patently obvious that if one 
happens to be poor, disadvantaged or 
representative of a cause celebre, his 
everymost “legal itch” can be 
“scratched.” 

I am a young attorney and have just 
recently started my own law practice in 
Dade County. Admittedly, having 
worked close to two years with a 
federal judge, I have been somewhat, if 
not totally, insulated from the real 
problems confronting the private 
practicing attorney. I find, however, 
that I am in a very unusual position, but 
not unlike the position of other lawyers 
beginning their own practice. 

The typical people who come to my 
office are not the wealthy or the poor. 
They are the people who have $10,000 
of equity in homes that are virtually 
unsellable, behind in their mortgage 
payments, families to support, little or 
no steady income, no other assets, who 
have been arrested prior to coming to 
my office and some circuit judge has 
determined them not to be indigent. 
That is just one of many examples of 
people who are not poor or wealthy 
enough to afford an attorney. In fact, 
this vast segment of our society looks 
upon such necessities such as having a 
will, business advice, marital 
counseling, contracts, access to the 
UCC, etc., as unaffordable luxuries. 

It is my opinion that The Florida Bar, 


having undertaken the responsibility of 
processing and admitting applicants, 
establishing an intensive and an 
extensive code of professional 
responsibility, has a continuing duty to 
its members to provide a means by 
which the vast segment of our society 
can utilize the young talent currently 
existing in this state. Few would argue 
the need for a lawyer in a citizen’s day- 
to-day life, yet few, too, would provide 
to that same citizen the means to that 
need. 

The solution, then, is to provide 
financial means to those needing legal 
counsel with the available resources. 
This is possible through any one of the 
following sources, and I’m sure others 
may suggest even more means: 

1. Private legal insurance. 

2. Public legal insurance. 

3. Private, professional, trade, 
religious association prepaid legal 
plans. 

4. Direct government subsidies in 
criminal defense cases. 


Florida has led the way in legislation 
involving real property, condominium, 
and family law. Why then stop at 
providing legislation that would permit 
the best legal services to everyone who 
needs it. 


Ravpu F. Pe aia, Jr. 
Miami 


| Make My Living in the Courts 


| make my living in the courts 
where clients battle, day by day, 
and judges may be out of sorts, 
averse to me in every way. 


| win most cases, lose a few -- 
you really cannot win them all -- 
just as the other lawyers do. 
The nes | lose are bitter gall. 


My clients are diverse, of course, 
and some are pleasant as can be, 
while some, in quest of a divorce, 
are vexing to the Nth degree! 


| pray for clients, verily, 

with damages for all to see; 

then hustle, bustle, merrily, 

and hope to earn a whopping fee. 
The office work is rush-to-do. 


The telephones ring all day long 
and secretaries harry you 


and tell you everything's gone wrong. 


My clients never see the work 
that honest preparations need. 
They never know the traps that lurk 
to catch me if | do not heed. 


They never see the research done 

that leads to victory at trial. 
Investigative work has won 

more cases than the greatest guile! 


The obstacles to overcome 

are challenges to meet with vim. 
| hit them hard. | shatter some, 

and rub the others 'til they're dim. 


Now, that’s the satisfaction of, 
the fun in law. And that, of course, 
is why the law's my first true love. 
| make my living in the courts. 


By Keith E. Collyer 
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What Are Limits of Lawyer’s Professional ¥ 


BY DONALD J. GLAZER 


For several years as a lawyer for 
the U.S. Navy and as a private 
practitioner I spent the greater 
portion of my time as counsel for 
persons accused of crimes. Very 
early in my career I began facing 
problems concerning my opinion as 
to a client’s guilt or innocence, very 
often my opinion being based on a 
direct admission of guilt to me by 
the client. In many of these cases the 
client insisted on pleading innocent 
and at times further insisted on 
taking the stand and swearing to his 
innocence. This is very similar to the 
question presented in The Florida 
Bar Journal's March 1976 Ethics 
Quiz in which the client advises the 
attorney that he intends to give 
perjured testimony at his trial and 
then, in fact, does so. The Florida 
Bar grievance department’s answer 
was to withdraw and inform the 
court. I cannot agree with this 
conclusion. 

The first time I was faced with 
this situation was during a court- 
martial proceeding on the aircraft 
carrier USS Hancock steaming off 
the coast of Vietnam. During the 
course of the trial my client advised 
me that he was, in fact, guilty, but 
nevertheless insisted on a defense 
and the opportunity to testify 
concerning his innocence. I had no 
idea of what to do, but was 
determined to research the question 
at the first opportunity. 

Basically the question is “How 
can you as an attorney stand up and 
defend a man you know to be 
guilty?” 

The question is not anew one and 
perhaps the answer hinges on 
whether it is the lawyer’s right or 
duty to defend those whom he has 
prejudged to be guilty. The English 
and American views as to 
obligations of the lawyer to accept 
retainers differ radically. In 
England, according to the 
authoritative statement of the 
General Council of the Bar, a 
barrister is always bound, except 
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under very special circumstances, 
to accept, upon tender of a proper 
fee, a retainer in a case which merits 
the judgment of the court. This 
traditional practice of the English 
Bar was forcibly expressed by Lord 
Eldon in Ex Parte Lloyd, Montague: 


A barrister ought not to exercise any 
discretion as to the suitor for whom he pleads 
in the court in which he practices. If a 
barrister was permitted to exercise any 
discretion as to the client for whom he will 
plead, the course of justice would be 
interrupted by prejudice to the suitor and the 
exclusion of integrity from the profession. 


The reasons for this view were 
aptly expressed by Erskine in 
defense of his acting as trial counsel 
for Thomas Paine, against whom as 
an infidel and a _ revolutionary, 
popular hatred was intense. Erskine 
said (Speeches of Lord Erskine, 


edited by James L. High, 1876, p. 
473): 


In every place where business or pleasure 
collects the public together, day after day, 
my name and character have been the topics 
of injurious reflection. And for what? Only 
for not having shrunk from the discharge of a 
duty which no personal advantage 
recommended, but which a thousand 
difficulties repelled. Little indeed did they 
know me, who thought that such calumnies 
would influence my conduct. I will forever, 
at all hazards assert the dignity, 
independence and integrity of the English 
Bar, without which impartial justice, the 
most valuable part of the English 
Constitution, can have no existence. From 
the moment that any advocate can be 
permitted to say that he will or will not stand 
between the Crown and the subject 
arraigned in the court where he daily sits to 
practice, from that moment the liberties of 
England are at an end. If the advocate 
refuses to defend, from what he may think of 
the charge or of the defense, he assumes the 
character of the judge; nay he assumes it 
before the hour of judgment; and in 
proportion to his rank and reputation puts 
the heavy influence of perhaps a mistaken 
opinion into the scale against the accused in 
whose favor the benevolent principles of 
English law makes all presumptions, and 
which commands the very judge to be his 
counsel. 


Perhaps the classical statement 
concerning the principle of whether 
a lawyer may ethically represent a 
client, regardless of his personal 


opinion as to his guilt, was made by 
Dr. Samuel Johnson and cited in 29 
Canadian Law Times, p. 1021. In 
answering the question, “But what 
do you think of supporting a cause 
which you know to be bad?” Dr. 
Johnson replied: 

A lawyer has no business with the justice or 
injustice of the cause which he undertakes 
unless his client asks for his opinion. . . .The 
justice or injustice of the cause is to be 
decided by the judge . . . . An argument 
which does not convince yourself may 
convince the judge to whom you urge it; and 
if it does convince him, sir, you are wrong, 
and he is right. It is his business to judge; and 
you are not to be confident in your own 
opinion that a cause is bad, but to say all you 
can for your client, and then hear the judge’s 
opinion. 

It has been suggested that the 
basis for the standards of the 
English barrister, who may not 
inquire into the justice of his client's 
cause, is attributable to the structure 
of the profession in England. In 
England the division of the legal 
profession into two branches means 
that ordinarily the solicitor 
interposes between the barrister 
and the client, so the barrister 
rarely has the opportunity to talk 
with the client, and another lawyer, 
the solicitor, has already examined 
thoroughly the case. In the United 
States the same man is _ both 
barrister and solicitor and is far 
more immersed in the case from the 
beginning than is the English 
barrister. 

It is clearly seen that under the 
English system the lawyer has no 
right to believe or disbelieve either 
his client or his case, When 
approached by a solicitor and he 
accepts the case he has a duty to 
perform and he must perform it. He 
alone has, the right to appear in the 
superior courts of justice, and such 
right carries with it well defined 
obligations. He is not entitled to 
refuse a client, and he has no right to 
permit himself to form an opinion 
as to whether his client is innocent 
or guilty. It is his duty to defend 
those cases presented to him and to 
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Conduct in Defending a Client? 


rely upon the solicitor’s instructions, 
and within the conduct of those 
instructions to fight his cause to the 
best of his ability. 

On the other hand, the view taken 

by the American Bar is that no 
lawyer is obliged to accept a 
retainer, even though the cause is 
one which clearly merits the 
judgment of the court. Canon 31 of 
the American Bar Association 
states: 
No lawyer is obliged to act as advisor or 
advocate for every person who may wish to 
become his client, he has the right to decline 
employment. Every lawyer upon his own 
responsibility must decide what business he 
will accept as counsel, what causes he will 
bring into court for plaintiffs, what causes he 
will contest for defendants.”. . . 

Upon comparing the above 
statement with the views expressed 
by the members of the English Bar 
the difference is easily seen 
between the standards of the 
barrister, who may not inquire into 
the justice of his client’s cause, and 
the standards of the American 
lawyer, whose privilege and even 
professional duty may cause him to 
make such inquiry. 

Compare the statement made by 
Dr. Johnson, as cited above, with 
the affirmation now part of the oath 
of attorney as recommended by our 
American Bar Association: 

I will not counsel or maintain any suit or 
proceeding which shall appear to be unjust 


nor any defense except such as I believe to be 
honestly debatable under the law of the land. 


There can be no doubt that based 
upon Canon 31 and the above 
affirmation, the American lawyer 
certainly has no duty to represent all 
clients who seek his help. It should 
also be made clear, however, that 
the American lawyer is not 
precluded from representing those 
persons he might believe to be 
morally or legally wrong. This is 
affirmed in the first paragraph of 
Canon 5, which reads as follows: 
It is the right of the lawyer to undertake the 
defense of persons accused of crime 
regardless of personal opinion as to the guilt 
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of the accused; otherwise innocent persons, 
victims only of suspicious circumstances, 
might be denied proper defense. Having 
undertaken such defense, the lawyer is 
bound by all fair and honorable means, to 
present every defense that the law of the land 
permits, to the end that no person be 
deprived of life or liberty, but by due 
process of law. 

In Canon 5 the American Bar has 
partially adopted the view that has 
long been maintained as the duty of 
every barrister in England. In 
declaring that a lawyer has the right 
to defend a person accused of a 
crime, regardless of his personal 
opinion as to the accused's guilt, the 
Canons of Ethics utter their only 
principle which encounters much 
lay and professional dissent. 

The majority of the laymen have 
expressed the opinion that this 
principle has latent in it the seeds of 
hypocrisy, promotes sophistry in 
court, and produces a strain of 
venality. It would seem that if the 
laymen’s view were adopted by the 
legal profession only those who 
were believed to be innocent by the 
general public would be entitled to 
a defense. 

Edward Bennett Williams, whose 
experience in criminal cases has 
been considerable, explains that: 
“Defending an unpopular client is 
an open invitation to be widely 
misunderstood . . . Every time I 
have assumed the defense of a case 
in which the crime charged is a 
heinous one, or the defendant is a 
social or political outcast, the 
criticism has come.” Williams, One 
Man’s Freedom, (1962). 

Williams is not alone in 
experiencing public outrage when 
defending a man whom the public 
has already convicted. Lloyd Paul 
Stryker in relating a similar 
experience stated: 


When a heinous crime has been committed, 
and the public, stirred to a frenzy by the 
newspapers, has settled down on the belief 
that the accused is guilty, many otherwise 
fair-minded persons become enraged to see 
a respected lawyer undertaking the defense. 
Stryker, The Art of Advocacy, (1963). 


Clarence Darrow in his defense 

of the Communists in 1920 
explained to the jury: 
I know that the humblest and the meanest 
man who lives should have his say, I know he 
ought to speak his mind. And I know that the 
Constitution is a delusion and a snare if the 
weakest and the humblest man in the land 
cannot be defended in his right to speak and 
his right to think as much as the greatest and 
the strongest in the land. I am not here to 
defend their opinions. I am here to defend 
their right to express their opinions. Darrow, 
Verdicts Out of Court 438, (1963). 


To think in terms of what I have 
labeled the “lay opinion” would be, 
in effect, to re-adopt the old English 
law where one charged with a 
felony was presumed to be guilty 
and was therefore not entitled to 
counsel. However, it is unfortunate 
that a portion of the professional 
opinion has been no less 
enlightened. Costigan in his article, 
The Proposed American Code of 
Ethics, 20 Green Bag 57, (1908), 
expressed the opinion that a lawyer 
has no moral right to defend on the 
merits a man he knew in advance to 
be guilty. Such a man, according to 
Costigan, is entitled, at best, to what 
he terms a technical defense only. 

In the 1953 American Bar 

Association Journal, it was stated 
that: 
It is only when a lawyer really believes his 
client is innocent that he should undertake to 
defend him .. . .If a lawyer knows his client 
to be guilty, it is his duty in such case to set 
out the extenuating facts and plead for 
mercy. Cutler, Is aLawyer Bound to Support 
an Unjust Cause? , 38 A.B.A.J. 300, (1952). 

It is obvious that both the lay and 
professional people who express 
such opinions have not read, or have 
not understood the Canon 5 nor the 
sixth amendment of the United 
States Constitution. Although 
Canon5 merely gives the lawyer the 
right to defend those he may 
believe to be guilty, it goes on to say 
that once such defense is assumed it 
is the lawyer's ethical duty to 
“present every defense the law of 
the land permits.” This certainly 
does not mean the duty to present a 
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mere technical defense or a plea of 
mercy in every case. 


Guaranteed by Constitution 


The right to assistance of counsel 
is one of the rights expressly 
guaranteed in the Constitution. In 
our system of justice the accused is 
entitled to have said for him the 
best which can properly be said; 
that the law contemplates, and if 
necessary will provide, an advocate 
for every accused; and that the role 
of counsel is distinct from that of 
judge. This right to counsel is an 
absolute right which extends to 
every person charged with a crime 
no matter how heinous or how 
strongly the finger of guilt may 
point at him. This right must 
certainly mean nothing to those 
who would deny a proper defense 
to an accused whom they 
personally believed to be guilty. 
The rights given by the sixth 
amendment would certainly lose all 
meaning if members of the Bar did 
not have a corresponding duty to 
defend all those who seek 
representation. 

Our whole system of criminal 
justice is built on the basic premise 
that every man is presumed to be 
innocent until he is proven guilty 
beyond any reasonable doubt. No 
one is legally guilty until a judgment 
of guilt has been made by a court of 
competent jurisdiction. If this 
system is to be maintained it is 
necessary that the lawyer refrain 
from forming an opinion as to the 
guilt of his client so that the question 
of defending the “guilty” never 
arises. Henry S. Drinker, Legal 
Ethics 142, (1953) maintains that in 
the interest of justice such 
prejudging of one’s clients must not 
be made. He states: 

Our legal system does not constitute the 
lawyer the judge as to the justice of 


soundness of the causes committed to him, 
but deems it in the ends of justice to have all 


Limits of Lawyer's Professional Conduct 


facts and arguments on each side of the 
controversy presented by expert counsel, 
stimulated to a maximum of industry and 
ingenuity by the contest, for decision by the 
court and jury. 

To do otherwise would, in effect, 
usurp the functions of both judge 
and jury. Sharswood, Essay on 
Professional Ethics 84, (1907). 


Based on our system of legal 
justice, the lawyer is neither 
qualified nor expected to make a 
moral judgment on the person 
seeking his help. “Moral judgments 
by the lawyer are frequently wrong 
and he learns not to make them.” 
Williams, op. cit. 27. Many times a 
lawyer will make a judgment based 
on his first impression of a case and 
it has turned out on further 
investigation to be erroneous. 
Serject Robinson, Bench and Bar 
Reminiscences 116, (1889) explains: 
I have frequently been engaged in a case for 
the defense which, on a perusal of the brief, I 
have thought to be utterly hopeless, and have 
believed my client to be not quite so honest 
as he should be; but afterwards on the facts 
being thoroughly sifted before a judge and 
jury, I have been just as convinced that my 
first opinion was utterly erroneous. 

Certainly it is an easy matter to 
say that it is wrong for a lawyer to 
form an opinion as to his client's 
guilt while knowing full well that 
most lawyers, due to the simple fact 
that they are human, will have some 
opinion as to their client's guilt or 
innocence. In practice, however, 
the lawyer is seldom confronted 
with the problem of defending a 
man he feels is guilty. This is due 
mainly because he is apt to believe 
at the time in most of the cases he 
actually tries. “Nature is very kind 
in allowing us to believe almost 
anything which it is for our interest 
to advocate.” C. A. Kent, “Legal 
Ethics,” 6 Mich. L. Rev. 458, (1908). 

The defense counsel is in the best 
possible position to be in possession 
of the facts concerning his client's 
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guilt or innocence, and will, on 
occasion, form an opinion based on 
these facts. Curtis, “The Ethics of 
Advocacy,” 4 Stan. L. Rev. 3, (1951) 
stated: 


A lawyer knows very well whether his client 
is guilty. It is not the lawyer, but the law, that 
does not know whether his case is good or 
bad. The law does not know, because it is 
trying to find out, and so the law wants 
everyone defended and every debatable 
case tried. 


However, the fact that the lawyer 
does know or feel that his client is 
guilty should have no bearing on his 
decision to take the defense. Dos 
Passos, The American Lawyer 158, 
(1907) expressed his opinion as 
follows: 


I do not place the right of the lawyer to 
defend a client when he believes him to be 
guilty upon the ground that he cannot know 
that his client is guilty until his guilt has been 
officially and finally declared by a court and 
jury, because he often does know, in the 
sense that he has a moral conviction of the 
guilt of his client which he has derived 
through the ordinary channels of 
information. I place the right of the lawyer 
upon the ground that he is an officer of the 
law, and that it is his duty to see that the 
forms of law are carried out, quite 
irrespective of individual knowledge. 


Lawyer’s Personal Belief 


Based on the above statements it 
can be seen that the counsel's 
personal belief in his cause _ is 
immaterial and does not alter his 
duty to defend. The right of a 
lawyer to defend a person accused 
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of a crime does not depend on his 
guilt or innocence, but upon his 
constitutional right to be defended. 
It has long been established that a 
lawyer may not properly state his 
personal belief either to the court or 
to the jury on the soundness of his 
case. His personal belief has no real 
bearing on this issue; no witness 
would be permitted to so testify, 
even under oath and subject to 
cross-examination, must less the 
lawyer without either of these. 
Unless the confidential relationship 
of lawyer and client is to become a 
travesty, no lawyer should ever be 
permitted to express his personal 
belief in his client’s guilt. 

As explained earlier, it is 
unfortunate but true that many 
Americans have the bad habit of 
associating the lawyer with the 
crime he is defending. Rather than 
being regarded as an officer of the 
court, he is looked upon as the agent 
of the accused. The public does not 
seem to be aware that if these 
unpopular clients were denied a full 
and fair defense, many issues of 
vital importance to the public 
would not have been raised. Justice 
Frankfurter has commented, “It is a 
fair summary of history to say that 
the safeguards of liberty have 


frequently been forged in cases 
involving not very nice people.” 
Edward Bennett Williams feels that 
it is those “not so nice” people who 
need the lawyer’s help the most. 


No physician worthy of the name turns away 
a patient because he suffers from a 
loathsome disease or is incurable. No 
clergyman will turn away a suppliant sinner 
because his sins are too heinous or his soul is 
too black. Only the lawyer is expected to 
turn away a client because society regards 
him as socially, morally, or politically 
obnoxious. 


Charles S. Rhyne, The Law’s 
Unfinished Business, 8 Student 
Law. J. 13, (1962) has proposed th > 
following: 


We need to create in the public mind in our 
country the knowledge so clearly existent in 
the public mind in England, that a lawyer is 
neither a judge nor jury so he must, if not 
otherwise engaged, take any case brought to 
him regardless of what it involves. The 
lawyer in England is never associated with 
the condemned in the public mind as a 
sympathizer with the crimes and misdeeds 
of his clients. It is unfortunate but true that 
the opposite public image usually exists in 
the United States. 


I submit that the responsibility 
for this poor public image should be 
placed at the doorstep of the legal 
profession and the American Bar 
Association. This public image has 
been created by the refusal of some 


attorneys to fulfill their professional 
responsibilities. When a_ person 
accused of committing a heinous 
crime is refused representation by 
some attorneys it engenders in the 
mind of the public the belief that 
there is no responsibility and leads 
the public to be suspect of those 
who do not refuse. 

It is also the fault of the American 
Bar Association for using weak 
language in Canon 5. As it stands 
now, the lawyer merely has the 
right to represent those he believes 
to be guilty, which must also mean 
he has the right to absolutely refuse 
such client. Rhyne points out that 
the English barrister is never 
associated with the crimes his 
clients have committed. This is 
probably so because it is the 
barrister’s duty to defend all who 
need his assistance regardless of his 
opinion as to their guilt, and the 
public realizes this. In order for this 
situation to be corrected in the 
United States, the opening line of 
Canon 5 should be changed to read; 
“It shall be the duty of the lawyer to 
undertake the defense of a person 
accused of a crime, regardless of his 
personal opinion as to the guilt of 
the accused;” If a lawyer cannot 
accept this duty as part of his 
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Limits of Lawyer’s Professional Conduct 


professional responsibility he 
should avoid the excitement of the 
criminal trial. 

The advocate is not the moral or legal judge 
of his client. It is not the defense lawyer's 
duty to guarantee that the guilty do not go 
free or that sufficient punishment is 
accorded the convicted. His duty as an 
officer of the court and as a member of an 
honorable profession is met when he 
represents his client with zeal, competence, 
loyalty, and professional integrity. Nothing 
more, is, nor should be required. 


Gerald S. Gold, Split Loyalty; An Ethical 
Problem for the Defense Lawyer, 14 Clev- 
Mar. L.R. 73, (1965). 


A Free Choice 


In any case, accepting the Canons 
of Ethics as they now stand, there is 
nothing unethical in taking a bad 
case or defending the guilty or 
advocating what you don’t believe 
in. According to the canons, it is the 
lawyer's right to do so if he so 
desires; it is a free choice and 
therefore, it is ethically neutral. 

Much of the discussion up to this 
point has been concerned with 
accepting the cases of clients whom 
the lawyer believes to be guilty. 
There is a closely related problem 
concerning a situation where after 
the lawyer has accepted a case he 
subsequently discovers that his 
client is, in fact, guilty. 

The American Bar Association 

Committee Opinion 90 (1932) has 
said: 
A lawyer consenting to appear for a 
defendant accused of a crime has no right to 
receive the confidences of his client, invited 
by that relation, if the lawyer has formed an 
intention, undisclosed to his client, to retire 
from the case, if he becomes convinced of his 
client’s guilt. . .it is plain enough as a matter 
of good morals and professional ethics, that 
the lawyer should continue to represent the 
defendant (despite admissions made by the 
defendant to the lawyer which are 
inconsistent with his innocence) ...._ Mr. 
Hinkley concurs in the opinion except that, in 
his view, a lawyer should not reserve any 
right of withdrawal; but should determine, 
when the case is first submitted to him and he 
is asked to undertake the defense, whether 
he will do so or not. Having agreed to 
defend, he must continue in accordance with 
the principles of Canon 5. 


Therefore, if a lawyer has decided 
to represent only those whom he 
believes are innocent he must not 
interview an accused without 
disclosing this factor. Once the 
lawyer has accepted the case he 
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should have resolved his own moral 
conflicts and determined to follow 
the case through. If any moral 
qualms exist, he should not take the 
case. 


Taking on a criminal case, like getting 
married, is “for better or for worse.” In a 
criminal case as in marriage there are reasons 
for breaking the relationship. But one of 
them is not simply that the lawyer later learns 
that his client is probably guilty. That 
consideration does not extinguish the role of 
the advocate. 


Gerald S. Gold, op. cit. 67. 


Sharswood, Essay on Pro- 
fessional Ethics, (5th ed. 1907) p. 
103, cites the Courvoisier’s Case 
which is an example of the above 
situation in practice. A Londoner, 
Lord William Russel, was found 
murdered in his bed in a small house 
occupied by himself and three 
servants, one of them Courvoisier. 
The evidence showed that the 
murder had been committed by 
someone in the house and 
Courvoisier was indicated. A 
leading barrister, Charles Phillips, 
was retained to defend him. 

Courvoisier was convicted and 
executed. After the trial, Mr. 
Phillips was attacked in the papers 
for having remained as counsel 
after the defendant had confessed 
his guilt to him. Phillips answered 
the attack in the following public 
letter: 


It was during the second morning of the trial, 
just before the judges entered, that 
Courvoisier, standing publicly in front of the 
dock, solicited an interview with his counsel 
.... Up to this morning I believed most firmly 
in his innocence, and did many others as well 
as myself. “I have sent for you gentlemen,” 
said he, “to tell you I committed the murder.” 
When I could speak, which was not 
immediately, I said, “Of course then you are 
going to plead guilty?” “No sir,” was the 
reply, “I expect you to defend me to the 
utmost.” We returned to our seats. 


. . .l at once came to the resolution of 
abandoning the case, and so I told my 
colleague. He strongly and urgently 
remonstrated against it, but in vain. At last he 
suggested our obtaining the opinion of the 
learned judge, who was now trying the case, 
upon what he considered to be the 
professional etiquette under circumstances 
so embarrassing. In this I very willingly 
acquiesced. We obtained an interview, and 
Mr. Baron Parke requested to know 
distinctly whether the prisoner insisted on 
my defending him, and hearing that he did, 
said I was bound to do so, and to use all fair 
arguments arising on the evidence. I 
therefore retained the brief, and I contend 


for it, that every argument used was a fair 
commentary on the evidence, though 
undoubtedly as strong as I could make them. 
I believe there is no difference of opinion 
now in the profession that this course was 
right. It was not until eight hours’ public 
exertion before the jury that the prisoner 
confessed, and to have abandoned him then 
would have been virtually surrendering him 
to death. 


The above letter is an example of 
the problems which may develop 
once the case has been accepted. If 
the lawyer today is faced with a 
similar situation, and the client 
insists upon making the state prove 
his guilt, it is the duty of the lawyer 
to follow his client’s wishes since the 
desire expressed parallels his rights 
guaranteed by the Constitution. 
This means more than giving the 
client a mere technical defense. The 
lawyer is required to take 
advantage of any and all legal 
defenses in properly representing 
his client. 


How Far Lawyer May Go 


However, once the lawyer has 
decided to accept the case, or 
continue the defense of an accused 
known by him to be guilty, the 
problems are far from over. He is 
now faced with the problem of how 
far he may go in supporting his 
client’s unjust cause. Canon 15 
provides: 


The lawyer owes entire devotion to the 
interest of the client, warm zeal in the 
maintenance and defense of his rights and 
the exertion of his utmost learning and 
ability, to the end that nothing be taken or be 
withheld from him, save by the rules of law, 
legally applied. No fear of judicial disfavor 
or public unpopularity should restrain him 
from the full discharge of his duty. In the 
judicial forum the client is entitled to the 
benefit of any and every remedy and 
defense that is authorized by the law of the 
land, and he may expect his lawyer to assert 
every such remedy or defense. But it is to be 
steadfastly borne in mind that the great trust 
of the lawyer is to be performed within and 
not without the bounds of the law. The office 
of attorney does not permit, much less does it 
demand of him for any client, violation of 
law or any manner of fraud or chicane. He 
must obey his own conscience and not that of 
his client. 


Starting with Canon 15 as a 
guideline, we come to the article by 
Charles P. Curtis, Ethics of 
Advocacy, 4, Stan. L. Rev. 3(1951) 
in which he states: “I don’t see why 
we should not come out roundly 
and say that one of the functions of a 
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lawyer is to lie for his client.” For 
his opinion Mr. Curtis has received 
severe criticism. Lloyd Paul 
Stryker, op. cit. 281, quotes a 
portion of a speech given by 
William Dean Embree, former 
president of the New York County 
Lawyer’s Association, where Mr. 
Embree said: 

I thoroughly and vigorously disagree with 
Mr. Curtis. . . .The lawyer owes entire 
devotion to the interest of his client. He must 
use his utmost effort and all his ability for his 
client. This is the very heart of advocacy; this 
is the chief glory of the profession. But the 
lawyer is never required to resort to any step 
or procedure which impairs his own 
character or may weaken his standing in the 
profession or before the courts; no one can 
ever lie for his client without impairing his 
character and without weakening his 
standing in the profession and before the 
courts. 

Still, it is an ethical controversy 
which has no simple right or wrong 
answer and it seems that there are 
no canons of ethics to lead us to any 
answer. 


Within this controversy is the 
question of whether a lawyer is 
required to expose perjured 
testimony. This is the question 
raised in the March 1976 Journal. 
Refer again to the example in 
Courvoisier’s Case where the client 
informs the lawyer that he is 
actually guilty of the crime accused, 
but insists on being defended. 
Suppose this same client now insists 
on taking the witness stand in his 
own defense. Counsel has done 
everything in his power to advise 
against it, but if the client desires to 
testify it is most difficult practically, 
as well as constitutionally, to 
prevent him from doing so. Once on 
the stand, the client claims his 
innocence and begins to tell a story 
which the lawyer knows, by the 
client’s own admission, to be a lie. Is 
the lawyer now required to make an 
immediate disclosure to the court as 
proposed by the Florida Bar 
grievance department? I would 
think not. 

It is true that Canon 22 provides 
that the conduct of the lawyer 
before the court should be 
characterized by candor and 
fairness. Speaking on this, Judge 
Magruder in the case of People v. 
Beattie, 137 Ill. 553 (1891) said: 


The lawyer's duty is of a double character. 
He owes to his client the duty of fidelity; but 
he also owes the duty of good faith and 
honorable dealing to the judicial tribunals 
before whom he practices his profession. He 
is an officer of the court--a minister in the 
temple of justice. His high vocation is to 
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correctly inform the court upon the law and 
the fact of the case, and to aid it in doing 
justice and arriving at correct conclusions. 
He violates his oath of office when he resorts 
to deception, or permits his clients to do so. 
He is under no obligations to seek to obtain, 
for those whom he represents, that which is 
forbidden by law. If he suffers false and 
perjured testimony to be presented to the 
presiding judge, with the possible result of 
inducing the latter to take jurisdiction of a 
cause, in which there would be otherwise no 
power to act, and to grant a judgment or 
decree which the law would prohibit if the 
real character of the offered testimony were 
known, he cannot shield himself behind his 
supposed obligations to his client. 


Regardless of the above statement 
and the provisions of Canon 22, I 
would not think that they could be 
applied to the present illustration. 


Despite the cases which exact a high degree 
of candor by the lawyer to the courts, I have 
been unable to find a case in which a defense 
lawyer in a criminal case has been required 
to disclose his client’s lack of veracity or that 
of any other witness. 


Gerald S. Gold, op. cit. p. 69. 


The lawyer, who because of his 
own moral feelings, does disclose to 
the court the fact that his client has 
perjured himself has, for one, 
breached the attorney-client 
privilege of communication. 
Secondly, such a disclosure must be 
grounds for a mistrial, the result of 
which would be double jeopardy if 
an attempt were made to try the 
client a second time. Speaking both 
ethically and practically, an 
affirmative disclosure to the court 
would not seem to be the proper 
procedure. 


Some lawyers advocate 

immediate withdrawal from the 
case which is also advocated by the 
Ethics Quiz response. A former 
president of the American Bar 
Association and an exponent of this 
view, writes: 
I think if a lawyer thinks that his client or a 
witness is not telling the truth, he should not 
be a party to what he believes to be perjured 
testimony and should not be a party to 
polluting our courts of justice with this 
poison. 

Bucker, The Trial of Cases, 15 A.B.A.J. 271 
(1929). 

Canon 44 seems to go along with 

this view by providing that if the 
client. . . 
.. .insists upon an unjust or immoral course in 
the conduct of his case, or if he persists over 
the attorney's remonstrance in the presenting 
of a frivolous defense. . .the lawyer may be 
warranted in withdrawing on due notice to 
the client allowing him time to employ 
another lawyer. 

This may work quite well in a 
civil trial, but once the criminal trial 


has commenced I do not think that 
“due notice” is possible and, 
therefore, the lawyer is confronted 
with the same unsatisfactory results 
by withdrawing as he would have 
by making an affirmative 
disclosure. 

The only practical and ethical 

solution to the problem was 
presented as follows: 
A good method of avoiding the problem is 
by explaining to the active accused that his 
right to testify does not include a right to 
perjury and if his testimony is not nearly 
identical to his oft-repeated story, counsel 
will not comment in his final argument about 
his defendant's testimony. If this tactic does 
not prevent the problem from arising and the 
client insists on taking the stand and reciting 
a revised story, the lawyer, by refraining 
from comment on this testimony in final 
argument, maintains his duty as his client's 
advocate to “make them prove a case against 
his client,” but does not become an accessory 
after the fact to his client’s perjury. Gold, op. 
cit. p. 71. 

There are, no doubt, those who 
will feel that by remaining silent 
while the client perjures himself is, 
in fact, the equivalent to suborna- 
tion of perjury. I feel that this claim 
would be stretching the law too tar 
and, in any case, it is a far better 
alternative than the other two. 

In the last analysis it is probably 

correct to assume that the greatest 
responsibility for developing the 
standards of ethics in the practice of 
criminal law may well rest on the 
individual lawyer. Perhaps this 
professional responsibility has best 
been stated by a Chief Justice of the 
United States Supreme Court: 
.. .the profession of law if it serves its high 
purpose, if it vindicates its existence, 
requires from those who have assumed its 
obligations a double allegiance, a duty 
toward one’s client and a duty toward the 
court which, reconciled as they can be, and 
are in fact reconciled in practice, make for 
justice. 

Taft, Ethics of the Law (Hubbard 
Lectures 1914). 

I don’t know if I have convinced 
The Florida Bar grievance 
department to change its position. I 
am not even sure at this date, being 
away from criminal practice for 
several years, that I even convinced 
myself of what the proper 
procedure is when faced with this 
particular problem. I only know 
that these are some questions to 
which there are no simple right or 
wrong answers. It is up to the 
individual practitioner, after 
applying good sense and ethical 
principles, to come up with an 
answer based upon the individual 
set of facts. o 
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The Sovereignty Florida 


BY STANLEY L. SELIGMAN 
AND ROBERT L. BEALS 


The much maligned but ever 
subsisting doctrine of sovereign 
immunity has received yet another 
legal modification insofar as it 
pertains to municipalities and all 
other political subdivisions in the 
State of Florida. The doctrine of 
sovereign immunity as originally 
inherited from the British common 
law and uniformly adopted by all of 
the states has always been partially 
applicable to municipal corpora- 
tions. 

In Florida, the common law 
immunity of a municipal 
corporation for the torts of its 
employees was originally 
approved, subsequently eroded, 
thereafter reinstated and finally 
legislated out of existence by the 
passage of Florida Statutes Section 
768.28, Waiver of Sovereign 
Immunity In Tort Actions. Florida 
has now joined a slowly growing 
number of states, in deference to 
the extensive criticism by the 
bench, bar and commentators, 
which have abolished the common 
law immunity from torts.! A brief 
look at the evolution of common 
law sovereign immunity in Florida 
and at salient aspects of the 
legislative waiver of sovereign 
immunity in tort actions will serve 
to contrast the Florida law with the 
Federal Tort Claims Act. 


Common Law Sovereign 
Immunity in Florida 


While the State of Florida has 
always enjoyed sovereign 
immunity with respect to the torts 
of state employees, municipalities 
have not enjoyed full derivative 
immunity. Rather, municipal 
corporations have been held liable 
for torts associated with the 


furnishing of “proprietary services” 
by that entity. Proprietary services 
are generally defined as those 
which might be provided by 
private corporations as well as a 
municipality and most particularly 
those from which the municipality 
collects revenue.? Typical examples 
of this type of function include the 
supplying of water and electricity 
and the operation of docks and 
airports. 


In contrast, municipal corpora- 
tions had traditionally enjoyed 
immunity for torts associated with 
“governmental services.” These 
services are generally regarded as 
those which can be adequately 
performed only by the government, 
such as the enactment of laws and 
exercise of the police power by 
local police departments. Without 
detailing the numerous interpre- 
tations of the governmental 
proprietary distinction made by the 
Florida court, it is sufficient to say 
that the general rule, with some 
modification,‘ was originally 
followed in Florida. However, the 
Supreme Court of Florida, in 
Hargrove v. Town of Cocoa 
Beach,5 made what seemed to be a 
major departure from traditional 
notions of municipal immunity for 
employee torts. 

By way of background, it should 
be noted that the governmental- 
proprietary service distinction is 
almost exclusively limited to actions 
by the executive branch of the 
municipal corporation. Legislative, 
judicial, quasi-legislative and quasi- 
judicial actions are almost by 
definition governmental in nature 
and thus rarely the subject of 
successful tort litigation. The area 
of executive services is the one 
which receives virtually all judicial 
scrutiny in connection with tort 
immunity. While it is not difficult to 
distinguish executive action from 


those of the other branches of 
government, the governmental- 
proprietary service distinction is 
rarely as clear. For instance, the 
construction, maintenance and 
repair of streets and sidewalks, 
drainage systems and bridges are 
proprietary functions and 
negligence in connection with them 
subjects the responsible munici- 
pality to liability.6 However, the 
installation and maintenance of 
traffic control devices such as stop 
signs and automatic traffic lights is a 
governmental function, the exercise 
of which does not give rise to 
liability for negligence except when 
there is some direct transaction 
between some city officer and the 
plaintiff.7 This apparent conflict 
gives rise for definition by the 
Supreme Court of Florida. 

In Hargrove, the plaintiff was the 
widow of a jailmate, suing for the 
alleged wrongful death of her 
husband. The husband had died of 
smoke suffocation after being 
locked in a jail which was left 
unattended by the city jailer. Under 
prior Florida law, the maintenance 
of the jail would clearly have been 
classed a governmental function 
and no liability would have been # 
established.’ While retaining the 
governmental-proprietary service 
distinction in connection with 
judicial and legislative acts, the 
Hargrove court went on to hold that 
“when an individual suffers a direct, 
personal injury proximately caused 
by the negligence of a municipal 
employee while acting in the scope 
of his employment, the injured 
individual is entitled to redress for 
the wrong done.”® The Hargrove 
decision on its face appeared to 
abolish the governmental- 
proprietary service distinction 
insofar as the executive branch of 
municipal government was 
concerned and thereby abrogated 
the much criticized sovereign 
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immunity of the municipality. 


However, a short 10 years later, 
the Supreme Court of Florida chose 
to partially resurrect the once 
abolished distinction. In Modlin v. 
City of Miami Beach,'* a wrongful 
death action was brought on behalf 
of a patron who was crushed when 
the mezzanine in a store fell on her. 
The City of Miami Beach was sued 
under the doctrine of respondeat 
superior on the grounds that a 
building inspector’s alleged 
negligence in failing to inspect or by 
negligently inspecting the 
mezzanine was a proximate cause 
of the patron’s death. While 
Hargrove would seem perfectly 
applicable to the facts related, the 
court created a new distinction in 
the judicial scrutiny of governmen- 
tal functions performed by 
municipalities. Most succinctly, the 
court held that the duty owed by the 
person charged with negligence to 
the person injured by that 
negligence had to be something 
more than the duty that a public 
officer owes to the public 
generally.'' Under the facts of 
Modlin, the duty owed by the 
building inspector to the deceased 
was not greater than that owed to 
the public generally, and therefore 
liability did not obtain. 

Needless to say, the Supreme 
Court brought the law of Florida 
nearly full circle back to the 
necessity for judicial determination 
of a governmental-proprietary 
distinction, but with the added 
burden of determining the various 
degrees of duty owed by public 
officers to injured plaintiffs and the 
public at large. The net result of the 
Modlin decision was to negate fully 
the sweeping dictum in Hargrove to 
the effect that municipalities should 
be liable for injuries proximately 
caused by their employees. In 
Department of Natural Resources 
v. the Circuit Court of the 12th 
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Judicial Circuit"? a 16-year-old girl 
was killed by an alligator while 
swimming in a state maintained 
park to which she had paid for 
admission. Relying upon the duty 
owed a particular plaintiff versus 
that owed the public at large, the 
appellate court determined that 
there was no liability based upon 
the doctrine of sovereign immunity 
as articulated in Modlin. The 
application of this principle has 
yielded similar results in a variety of 
contexts.!% 

As recently as October 1975, one 
appellate court felt constrained to 
write that “we are frank to admit 
that the current status of municipal 
tort liability is not at all clear ...”"4 
and noted additionally that “it 
would seem far more realistic and 
workable for such rights to turn on 
the question of whether the 
governmental entities act or failure 
to act proximately caused the harm 
claimed.”'5 

The legislative answer to that and 
other judicial pleas for clarity 
became effective January 1, 1975, in 
the form of Florida Statute Section 
768.28. 


Nature of Tort Liability Under Act 


The act waiving sovereign 
immunity in tort actions provides in 
pertinent part that “the state and its 
agencies and subdivisions shall be 
liable for tort claims in the same 
manner and to the same extent as a 
private individual under like 
circumstances, but liability shall not 
include punitive damages or 
interest for the period prior to 
judgment.”'® While this language 
may appear beguilingly simple, 
there is extensive judicial 
interpretation available under the 
Federal Tort Claims Act!? which 
uses the identical language, as do 
similar state statutes.'8 

Essentially, the above quoted 


statutory language means that a 
prospective plaintiff need only 
show the traditional elements of 
negligence in order to establish 
vicarious liability against a 
municipal corporation for the acts 
of its employees. It is provided, 
however, that an action for 
damages in tort for injury or loss of 
property or death must be caused 
by the negligent or wrongful act or 
omission of an employee who is 
acting within the scope of his office 
or employment.!® 

It is conceivable that a narrow 
judicial construction of subsection5 
of the Act could restore the 
governmental-proprietary service 
distinction that the Act was 
apparently intended to abolish. 
This could come about if the 
words “to the same extent as a 
private individual” were construed 
as words of limitation rather than 
description. The judicial 
construction which would yield 
such a result would construe the 
“private individual” language as 
meaning that municipalities could 
not be liable for things that private 
individuals cannot do, i.e., 
governmental functions. 

Thus, for instance, a _ police 
officer doing something that only 
police officers can do, such as 
arrest, could never yield tort 
liability under respondeat superior 
in that a private individual could not 
be liable because of his inability to 
make an arrest. Such an 
interpretation would restore the 
governmental-proprietary function 
test and leave the law very nearly 
where it was before the Act was 
passed. 

However, it would seem highly 
unlikely that any court would so 
construe the language of subsection 
5 as limiting liability to proprietary 
functions. Indeed, the identical 
language of the Federal Tort 
Claims Act has been construed 
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uniformly as not creating any such 
distinction but rather simply 
describing the nature of the liability 
to be imposed.2° Moreover, such a 
construction would completely 
negate the clear implicit legislative 
intent of abolishing sovereign 
immunity for the torts of municipal 
employees. 


Liability Limits 

The Act expressly provides in 
subsection 5 that no individual 
judgment may exceed $50,000 nor 
may the judgment based upon 
multiple claims arising out of the 
same incident exceed the sum of 
$100,000. 

The $50,000 and $100,000 limits 
are probably reasonable for a vast 
majority of the claims that will arise 
under the Act. However, in the case 
of catastrophic injury or death the 
figures would strike most attorneys 
as woefully inadequate. Apparently 
aware of this fact, the legislature 
provided two methods by which 
damages in excess of these limits 
may be obtained. First, the final 
provision of subsection 5 provides 
that a judgment in excess cf these 
limits may be reported to the 
legislature and paid if approved by 
a special act. Second, subsection 10 
provides that the limitations of the 
Act do not apply to actions for 
damages to the extent that 
insurance coverage exceeds the 
limits. 

The exceptions to the Act's 
liability limits are of questionable 
efficacy. It would seem most likely 
that a prudent municipal 
government would intentionally 
limit insurance coverage to the 
$50,000/$100,000 limits in order to 
minimize insurance premiums 
while fully covering itself in terms 
of potential liability. Carrying 
coverage in excess of the maximum 
amounts recoverable would serve 
no purpose other than govern- 
mental altruism. The adequacy of 
the provision for special acts of the 
legislature to compensate plaintiffs 
who recover judgments in excess of 
the statutory limits remains to be 
seen. It may be perceived, 
however, as the legislature’s 
resolution of the risks of unlimited 
liability as opposed to the 
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arbitrariness of limiting recovery 
for any and all injuries. 


General Procedure 

Subsections 6 and 7 provide some 
simple rules for prosecuting a claim 
under the Act. Subsection 6 
exempts actions against municipal 
corporations from the requirement 
that claims be presented to the 
particular agency involved on the 
state level and the Department of 
Insurance as well. One may infer 
from reading subsections 6 and 7 of 
the Act that the claim and filing 
procedures set forth do not apply to 
actions against municipal 
corporations. Thus, it appears that 
one may proceed directly against a 
municipality on the theory of 
respondeat superior, subject only to 
the four year statute of limitations 
provided in subsection 12. 

Significantly for attorneys suing 
under this Act, subsection 8 limits 
the fees that may be charged for any 
suit brought under this Act to 25% of 
any judgment or settlement. This is 
considerably less than the limits 
recently adopted by the Supreme 
Court with respect to contingency 
fees in personal injury actions. 
Furthermore, the 25% figure is 
absolute and may not be adjusted 
regardless of whether a claim is 
settled, tried or appealed. 
Conceivably, an attorney who 
charged an hourly figure for 
representing a plaintiff would be 
liable to reimburse the claimant if 
his hourly fee exceeded 25% of a 
judgment or settlement. It would 


seem that the legislature took an 
overly simplistic attitude toward 
what was probably a well 
intentioned desire to regulate legal 
fees under the Act. 


Comparison With the Federal 
Tort Claims Act 

As indicated above, a good 
portion of the waiver of sovereign 
immunity act passed in Florida is 
comparable to the seminal 
legislation in this area, the Federal 
Tort Claims Act.2! Most notably, 
the federal law provides that the 
United States is liable in tort “in the 
same manner and to the same extent 
as a private individual under like 
circumstances,” which is identical 
to the language of subsection 5 of 
the Florida legislation. Hence the 
precedent of judicial construction 
by the federal courts should be of 
assistance to the bench and bar alike 
should issues arise with respect to 
the language in the Florida act. 
Additionally, the Federal Tort 
Claims Act limits liability to torts 
committed while an individual was 
acting within the scope of his 
employment,”2 which also may be 
useful as precedent in construing 
the Florida act. 

A significant contrast between 
the federal and Florida laws is the 
provision in the federal law for 
express exceptions to its waiver of 
sovereign immunity.2? In addition 
to excluding certain intentional torts 
from statutory waiver of sovereign 
immunity, the federal law excludes 
from its application any claim 
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based on the exercise or 
performance or the failure to 
exercise or perform a “discretionary 
function or duty.” The failure of the 
Florida act to exclude discretionary 
functions makes it quite possible 
that suit may be brought for acts or 
omissions of employees which are 
in fact discretionary in nature. Thus, 
while the federal law does not 
recognize a governmental- 
proprietary distinction,” it insulates 
itself from liability for discretionary 
acts. However, the Florida 
Legislature’s act has attempted to 
abolish the governmental- 
proprietary function, but has not 
precluded possible claims arising 
out of discretionary actions. 

The area of intentional torts 
seems to be the least clear under the 
Florida act. Subsection 9 provides 
that there should be no personal 
liability for unintentional torts. This 
gives rise to an inference that there 
is personal liability if the tort is 
intentional. Subsection 9 goes on to 
say that the state will pay any 
monetary judgment which is 
rendered in a civil action personally 
against the employee which arises 
as a result of actions in the scope of 
employment. The first anamoly 
that appears is the provision that 
there is no personal liability, 
followed by the provision that the 
state will pay when personal 
liability is determined. Further, 
while it is not expressly stated, it 
appears that the government is 
liable in the case of intentional torts. 
This gives rise to the question of 
whether or not it is subrogated to 
any plaintiff's rights as against its 
own employee or agent who has 
committed an intentional tort. 

The Federal Tort Claims Act as 
noted above cures this problem by 
expressly excluding intentional 
torts. Also, the federal procedure 
does not entertain the anamolous 
proposition of barring personal 
liability and providing for the 
indemnity of it at the same time. 
Rather, if a federal employee or 
agent is sued, the Attorney General 
or his representative may intervene 
in the suit, remove it to federal 
court, and substitute the United 
States as defendant.*5 


Finally, the Federal Tort Claims 
Act handles attorneys’ fees in a 
slightly different fashion. The 
percentages for settlement or 
judgment are 20% and 25% 
depending upon the recovery and 
stage of the proceeding. An 
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attorney who accepts more than the 
federal statute allows is subject to 
criminal prosecution for a 
misdemeanor punishable by $2,000 
and/or one year incarceration. 
Interestingly, the Florida act fails to 
provide a conterpart. 


Conclusion 

Few members of the bench and 
bar would question the wisdom of 
the legislature’s abolition of the 
doctrine of sovereign immunity in 
Florida. What remains to be seen is 
whether the legislature, in its effort 
to rectify the concededly thorny 
problem, has met the complaints of 
ni court in Gordon for clarity in the 
aw. 

The foregoing analysis is only 
intended to highlight potential 
problems. The Federal Tort Claims 
Act will hopefully be of much 
assistance for purposes of judicial 
construction of our Florida act, 
which is in so many ways similar if 
not the same. There can be no 
doubt, however, that a significant 
and meaningful step forward in the 
equitable resolution of injuries 
occurring as a result of acts or 
omissions by government 
employees has been made. 0 
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Lawyers’ Ethics in an Adversary 
System, by Monroe H. Freedman, 
The Bobbs-Merrill Company, Inc., 
1975 


This book is a brief for the 
proposition that, in case of doubt, a 
lawyer should prompt his client to 
lie, cheat and steal, but only before 
a judge and in front of ajury. It isan 
exercise in special pleading. May it 
please the court, while it scores 
some points, it it not persuasive in 
the end. 

Considered as a brief, give it 
credit for trying. Considered as the 
gospel, turn the other way. Since it 
is written by a dean of a law school, 
a man with experience in the area, 
this book stands to be taken for 
more than it is worth, perhaps even 
to be posited as the new standard 
text on legal ethics. It is not; Legal 
Ethics by Henry Drinker remains 
the only reliable guide in this 
troubled area. 


Drinker’s classic was published in 
1953, before the current Code of 
Professional Responsibility was 
adopted, and needs to be brought to 
date. To a Florida lawyer, the blue 
books of Opinions of The Florida 
Bar Committee on Professional 
Responsibility, now published 
annually, have become indispen- 
sable tools and supplement 
Drinker. Also, in 1970, the American 
Bar Association published a 
Supplement to its Digest of Ethics 
Opinions, which has an excellent 
index and serves a very practical 
role. 

Nonetheless, even though I don’t 
agree with his answers, we all must 
accept the questions raised by Dean 
Freedman as important, critically 
important, vastly more important 
than the standard fare of typical 
opinions of the various legal ethics 
committees. They aren’t necessarily 
the only questions to be asked, but 
they are good ones. 

The questions Dean Freedman 
asks a lawyer, and the answers he 
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would give, are: 

(1) Should you put a witness on 
the stand when you know the 
witness is going to commit perjury? 
Yes! 

(2) Should you cross-examine a 
prosecution witness whom you 
know to be accurate and truthful, in 
order to make the witness appear to 
be mistaken or lying? Yes! 

(3) Should you give your client 
advice about the law when you 
know the advice may induce the 
client to commit perjury? Yes! 


Dean Freedman reaches his 
answers with some proclaimed 
uncertainty. His analysis leads him 
to conclude that Canon 7 of the 
Code of Professional Responsi- 
bility, “A lawyer should represent a 
client zealously within the bounds 
of the law,” must be read to reach 
the ultimate principle that the 
lawyer is attorney for a client in a 
total adversary situation, with no 
obligations outside his role as 
attorney, but with total obligation 
to the client. This leads, to my mind, 
to total moral anarchy and would 
utterly destroy our legal system, 
which, virtually alone of our 
institutions, remains capable of 
determining disputed facts and 
reaching tolerably principled 
conclusions. Lawyers are not 
guerillas, but instead are something 
different, perhaps the last ladies 
and gentlemen in a world of 
scoundrels, with responsibilities to 
the courts, to fellow lawyers and to 
themselves, as well as to clients. 
These responsibilities divide the 
lawyer’s obligations. I do not 
believe that the general 
understanding of practicing 
lawyers is that one responsibility 
governs the others. (Other than, 
perhaps, the unspoken one of self- 
preservation.) Certainly the Code 
of Professional Responsibility 
reflects divided responsibilities. 

Dean Freedman, however, feels 
otherwise. In support, he cites 
interviews with practicing lawyers 


and other materials. I think his 
backup support from “real life” is 
interesting. Certainly you can find 
people who say, and some who feel, 
everything he says is so. Not only is 
so, but should be so. Nonetheless, 
you can also find at least as good 
material to say he is all wrong. Not 
much can be proven by inductive 
reasoning here; the evidence is too 
spotty and, at best, secondary. 


Perhaps, however, Dean 
Freedman is right in setting out his 
views as accepted, if not 
acceptable, operating procedure. 
We all recognize the adversary 
principle in our practice of law. 
How far is far enough and where 
are the bounds of propriety 
exceeded? I do not myself answer 
any of Dean Freedman’s questions, 
standing alone, affirmatively, but 
the questions can be reposed in 
situations such that anyone would 
be hard put to deny them. That does 
not lead me to feel that Dean 
Freedman’s jungle philosophy 
should replace our present system 
of legal ethics. Our day-to-day 
method of practice is not meant to 
be a reliable guide for general 
principles of conduct, which need 
to be aspirational. 

It is inherent in the practice of law 
that there be different tugs on the 
sleeve of the lawyer. No one 
responsibility is an absolute 
imperative. Each situation calls for 
evaluation of the varying 
responsibilities. Dean Freedman 
does not catch this in his book and 
there he errs. 


Perhaps he goes awry because he 
takes most of his illustrations from 
criminal trial practice. Constitu- 
tional safeguards are often at stake 
in criminal proceedings, as they 
should be. However, it is dangerous 
to be building a constitutional right 
to counsel to the point Dean 
Freedman would take it, if in doing 
so the legal process itself would be 
punished to the degree most 
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thoughtful people fear would 
result. 

Dean Freedman is consistent. He 
states that the recent activity of the 
SEC is wrong in attempting to make 
lawyers accountable for participa- 
ting in violations of their clients. He 
would give businessmen the same 
— to shady legal advice that he 
asks for criminals. However, if 
there is not impetus to lawyers to 
counsel clients to behave, then a 
traditional role of lawyers is eroded. 
Sanctions against lawyers by the 
SEC are perhaps usefully viewed as 
efforts to restore basic principles of 
right and wrong to the repertoire of 
legal advice, as well as admonitions 
to lawyers to avoid giving advice 
about matters they either do not 
understand or understand only 
imperfectly. 

Clients are best served by the 
independence of their attorneys. 
This is as true for those accused of 
crime as it is for those who employ 
lawyers for other purposes. In the 
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Volume VI, No. 1, of the Stetson 
Intramural Law Review was 
published on May 25, 1976. It 
contains the articles listed below. 
To obtain the complete publication, 
write James H. Siesky, Editor-in- 
Chief, Stetson Intramural Law 
Review, 1401-6lst St., S., St. 
Petersburg 33707. 


“Antitrust: Standing to Sue in a 
Private Action, the Element of 
Causation” by James H. Siesky 

An examination of the genesis 
and development of judicial 
construction of the causation 
element of section 4 of the Clayton 
Act. 


“Conflict Certiorari: Scope and 
Purpose of Examination” by Dennis 
E. Dabroski 

The Florida Supreme Court must 
follow the mandate of Article V of 
the Florida Constitution and allow 
the district courts of appeal to act as 
final arbiters of justice for litigants. 


“Constitutional Law: Establishment 
Clause in Relation to Private 
Schools” by Paul T. Scheuerman 

Aid in the form of instructional 
material and auxiliary services to 
sectarian schools violates the 
Constitution. 


“Constitutional Law: Search and 
Seizure Under the Emergency 
Doctrine” by Archie J. Thomas III 
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end, Dean Freedman’s approach 
would destroy that independence. 
The legal profession is about the last 
nongovernment institution left that 
remains strong and _ resourceful 
enough to cope with the 
shenanigans against individuals of 
big government, big corporations, 
and the other power centers of 
modern society. The key to the 
survival of the legal profession is for 
lawyers to maintain their distance, 
their independence, from their 
clients as well as from the power 
centers attacking their clients. The 
power centers hire lawyers too. 
Perhaps Dean Freedman should be 
told this. 

The Appendix to the book is 
excellent and makes the book useful 
to the practicing lawyer. It discusses 
the three principal bodies of rules of 
professional responsibility that 
have been published by the 
American Bar Association: The 
Canons of Professional Ethics; the 
Code of Professional Respon- 


The history and development of 
the emergency doctrine as a 
specific exception to the fourth 
amendment’s warrant requirement. 


“Domestic Relations: The Wife’s 
Contribution Toward Child 
Support” by Kenneth A. Marra 

Section 61.13 of the Florida 
Statutes authorizes the courts to 
apply the wife’s interest in a marital 
home previously held as a tenancy 
by the entirety toward support of 
her minor children. 


“The Inherent and Exclusive Power 
of the Supreme Court to Maintain 
Discipline within the Judicial 
System” by Dennis E. Dabroski 

The Florida Supreme Court 
blocks a legislative attempt to 
impose ethical guidelines upon 
members of The Florida Bar acting 
as officers of the court. 


“Libel: Greater Protection for 
Private Individuals” by Jerry E. 
Aron 

Where the plaintiff is a private 
individual, the states are free to 
adopt their own standard of liability 
short of liability without fault. 


“Municipal Law: Zoning - Conflict 
Between Governmental Units over 
the Enforcement of a Zoning 
Ordinance” by Joseph G. Burns 
Conflicting governmental units 
may now utilize a balancing of 


sibility; and the Standards Relating 
to the Prosecution Function and the 
Defense Function. It sets out the 
complete text of the current 
statement of the Code of 
Professional Responsibility. It then 
annotates the Code and sets out 
footnotes that refer to various ABA 
opinions and other relevant data. 
Practicing lawyers would have 
been better served had the 
Appendix been published as a 
separate volume. 

The main stream of legal ethics 
now seems to be running through a 
different channel than it did 
formerly. Like the old Kissimmee 
River, the main run changes from 
time to time. I just hope that what 
appears to be currently fashionable 
doesn’t get irreversibly channelized 
into what Dean Freedman 
proposes, as the Kissimmee did. If 
so, the pollution will kill our 
profession just as it did the river. 
Reviewed by Robert E. Livingston 

Miami 


interests test to properly weigh all 
factors critical to their problem 
situation. 


“Negligence of the Nurse/Liability 
of the Physician” by Nelson A. 
Faerber, Jr. 

Ministerial versus professional 
skills and the doctor’s increasing 
need for the right to reply. 


“Procedural Due Process - Florida’s 
Innkeepers’ Lien Statutes” by 
Richard A. Kupfer 

Florida innkeepers’ lien statutes 
have been declared unconsti- 
tutional. The burden is now on the 
state legislature to adopt adequate 
procedural safeguards. 


“The Single Transaction Rule in 
Florida” by Stephen C. Page 

Classification and Validity of the 
Single Transaction Rule in 
sentencing. 


“Torts: Abrogating the Common 
Law Rule for Release” by Jerry E. 
Aron 

Florida statute interpreted as 
abolishing in toto the harsh 
common law rule of release, 
thereby giving effect to strong 
underlying policy considerations. 


With this listing, the Journal 
begins a new series to inform 
members of the Bar of current legal 
discussions available in Florida. 
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Agri-Business Law 


The Agri-Business Law 
Committee during the present year 
has been in a formative state and has 
delineated areas in which the 
committee can function effectively. 
They are as follows: 

1. Property rates and land-use 
control with regard to agricultural 
areas. 

2. Antitrust legislation relating to 
the Capper Volstad Act. 

3. Activities of agri-business 
cooperatives and their relations to 
the existing law. 

4. Ad-valorem taxes with 
reference to agricultural lands. 

5. Burleson Bill and its relation to 
the farm estate tax problems. 

6. Farm labor relation activities, 
especially with regard to collective 
bargaining. 

7. The Ocupational Health and 
Safety Act as it affects agriculture. 

8. Legislation with regard to 
water resources. 

9. Comprehensive Planning Act 
of 1975. 

A committee meeting was held 
on Friday, September 19, 1975 in 
which the above matters were 
discussed. The committee is paying 
particular attention to the activities 
of state legislation and the Federal 
Government with regard to all 
agricultural law problems that are 
now pending. During the up- 
coming year the committee intends 
to continue within the scope of the 
activities enumerated above. 


James S. WersHOW 
Chairman 


Media Relations 


The Media Relations Committee 
met at the General Meeting of 
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Committees in Orlando in 
September, 1975. The meeting was 
well attended and we discussed the 
various projects to be undertaken 
during the year. 

Our work began by arranging 
meetings in September for 
President J. Rex Farrior, Jr., with 
editors of the Miami Herald, the 
Miami News and WTVJ-Channel 4. 
At that time, Miami media were 
particularly concerned about The 
Florida Bar’s efforts to discipline 
lawyers who participated in 
inflated automotive insurance 
claims. 

In July 1975, the ABA proposal 
concerning fair trial-free press 
judicial restrictive orders had been 
brought to my attention, and a 
subcommittee comprised of Judge 
Larry S. Smith, Judge Parker Lee 
McDonald, Richard F. Wolfson, 
Dan Paul and Rex Conrad was 
appointed to consider this proposal 
and others concerning this subject, 
and to recommend whether The 
Florida Bar should take a position 
on the matter. Several months after 
the subcommittee began its work, 
the U.S. Supreme Court agreed to 
hear the Nebraska case and the 
Florida Supreme Court agreed to 
review a “gag order” entered by a 
Dade County circuit judge. Since it 
appeared that the courts were going 
to rule on the same issues being 
considered by our subcommittee, it 
was decided that we should not 
proceed further until the courts 
ruled in those cases. 

As an outgrowth of the Media 
Relations Committee’s study of the 
“gag order” situation, I was asked as 
chairman of the committee to 
participate on a panel program of 
the Conference of Circuit Judges in 


October 1975. The Conference was 
considering a proposed bench-bar- 
press agreement, which was the 
starting point for our discussion. 
The opportunity for dialogue 
among the bar, bench and media 
was most welcome. 

During the fall, members of;the 
Media Relations Committee 
reviewed some of the public service 
television “spots” which had been 
produced by The Florida Bar last 
year and had been revised. All of 
the “spots” were finally approved 
and they have been packaged and 
distributed to television stations 
throughout Florida. 


The highlight of our year was the 
second annual Media-Law 
Conference held in Tampa in 
December 1975. Distinguished 
panelists of national renown 
discussed such topics as “gag 
orders,” libel, privacy and trespass 
and the fairness doctrine in an all- 
day workshop highlighted by a 
luncheon speech by noted F.C.C. 
specialist Marcus Cohn. 

Most recently, the caseload crisis 
in the U.S. District Courts was 
brought to the committee’s 
attention. Meetings for U.S. District 
Judges Fay and King with key 
media representatives were 
arranged in an attempt to focus 
public attention on this pressing 
problem. These conferences 
resulted in editorials and news 
stories which were extraordinarily 
sensitive to the public problem. 
Hopefully, they will help to 
generate the legislation and 
appointments necessary to alleviate 
the situation. 


Juprrn L. KrEEGER 
Chairman 
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Antitrust Laws and the National Labor Policy 


by W. Gary Vause 


Contemporary labor law reflects 
a legislative balancing of those 
powers available to management 
and labor. Where the balancing is 
accomplished by the court rather 
than Congress, there is justifiable 
concern that the national labor 
policy may be determined by a 
body unintended by the 
Constitutional separation of 
powers. Traditionally, both 
Congress and the courts have 
attempted to strike a balance 
between the national policy 
favoring competition in a capitalist 
society on the one hand, and the 
national policy encouraging labor 
organization and collective 
bargaining on the other. The 
uncertain path charted by the 
Supreme Court in attempting that 
balancing feat, on a case-by-case 
basis, most recently led the Court to 
a decision that seriously calls into 
question the Supreme Court's role 
in that process. 

Connell Construction Co. v. 
Plumbers & Steamfitters Local 100! 
arose from the following set of 
facts. Respondent Local Union 100 
engaged in peaceful picketing to 
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induce the petitioner, Connell 
Construction Co., a general 
contractor in the building and 
construction industry, to agree to 
subcontract plumbing and 
mechanical work at the construc- 
tion site only to firms that had 
signed a collective bargaining 
agreement with Local Union 100. 
Local Union 100 was a party to a 
multi-employer bargaining 
agreement with the Mechanical 
Contractors Association of Dallas, a 
group of plumbing and mechanical 
subcontractors. The collective 
agreement contained a most- 
favored-nation clause whereby 
Local 100 agreed that if it made a 
more favorable contract with any 
other employer, it would extend the 
same terms to all members of the 
Mechanical Contractors Associa- 
tion. However, none of Connell’s 
own employees were members of 
Local 100, and the subcontracting 
agreement proposed to Connell 
contained the union’s express 
disavowal of any intent to organize 
or represent them. The pressure 
applied to Connell was part of the 
union’s overall effort to organize all 
mechanical contractors in the 
Dallas area. 

When Connell refused to sign the 
agreement whereby it would be 
foreclosed from dealing with 
subcontractors who did not have an 
agreement with Local 100, the 
union stationed a single picket at the 
petitioner's construction site, 
precipitating a work stoppage. 
Connell filed suit in the state court 
alleging violation of the state 
antitrust law. The suit was 
subsequently removed to federal 
court. Connell thereafter signed the 
proposed agreement under protest 
and amended its suit to allege that 
the agreement violated the 
Sherman Act.? 

The district court found that the 
subcontracting agreement was 
exempt from federal antitrust laws 


because it was authorized by the 
construction industry’s proviso to 
Section 8(e) of the National Labor 
Relations Act.’ The district court 
held that federal labor legislation 
preempted the state’s antitrust laws. 


LABOR LAW 


The Court of Appeals for the Fifth 
Circuit, with one judge dissenting,‘ 
held that Local 100’s goal of 
organizing nonunion subcontrac- 
tors was a legitimate union interest 
and that its efforts toward that goal 
were therefore exempt from the 
federal antitrust laws. With respect 
to the preemption issue, it held that 
state law was preempted under San 
Diego Building Trades Council v. 
Garmon5 

The Supreme Court reversed on 
the question of federal antitrust 
immunity and affirmed the ruling 
on state law preemption. Writing 
for a bare majority, Justice Powell 
held that the agreement, which is 
outside the context of a collective 
bargaining relationship and not 
restricted to a particular job site, but 
which nonetheless obligates 
Connell to subcontract work only to 
firms that have a contract with 
Local Union 100, may be the basis 
of a federal antitrust suit because it 
has a potential for restraining 
competition in the business market 
in ways that would not follow 
naturally from elimination of 
competition over wages and 
working conditions.® 

Since neither the district court nor 
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the court of appeals decided 
whether the agreement between 
Local Union 100 and Connell, if 
subject to the antitrust laws, would 
constitute an agreement that 
restrains trade within the meaning 
of the Sherman Act, that issue was 
remanded for consideration.’ 


Supreme Court and Antitrust 
Policies 


The history of the Supreme 
Court’s handling of the antitrust 
question in the labor area reflects a 
continuing inclination of the Court 
to interject itself into the 
formulation of federal antitrust and 
labor policies, properly to be 
determined by Congress. The 
Sherman Act did not specifically 
include labor unions within its 
proscriptions. However, the 
Supreme Court soon interpreted 
the Act to proscribe certain labor 
activities. In 1914, Congress 
expressed its specific intention to 
exempt labor unions from antitrust 
liability when carrying out their 
legitimate objectives with the 
enactment of Sections 6 and 20 of 
the Clayton Act.® The Clayton Act 
was designed to prevent courts 
from issuing injunctions against 
normal union strike activities. 
Again, the Supreme Court applied a 
restrictive judicial treatment and 
interpreted the Clayton Act to 
exempt only those strikes 
concerning a direct employer- 
employee relationship.'® A series of 
cases in the 1920’s manifested the 
continuing policy of the Supreme 
Court to seriously limit the effect of 
Congress’ intention to protect 
concerted labor activity from 
potential antitrust prosecution.!! 
Thus, the Clayton Act, which had 
been characterized by Samuel 
Gompers as the “industrial Magna 
Charta,” was to a large extent 
eviscerated by Supreme Court 
construction of the labor 
exemption. 

The national policy in favor of 
collective bargaining was 
articulated clearly with the passage 
of the Norris-LaGuardia Act in 
1932,!2 which severely curtailed the 
power of federal district courts to 
issue injunctions to restrain 
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legitimate union activity. The 
significance of the Congressional 
development of a labor antitrust 
exemption was given clear meaning 
with the Norris-LaGuardia Act 
sanction of collective bargaining. 
Sections 6 and 20 of the Clayton 
Act, together with the Norris- 
LaGuardia Act, constitute the 
foundation for the statutory 
exemption or organized labor from 
the antitrust laws. This statutory 
exemption was recognized by the 
Supreme Court in the Connell!’ 
decision: “These statutes declare 
that labor unions are not 
combinations or conspiracies in 
restraint of trade and exempt 
specific union activities, including 
secondary picketing and boycotts, 
from the operation of the antitrust 
laws.”"!4 


The National Labor Relations Act 


In 1935, the passage of the 
National Labor Relations Act!® set 
the Congressional course for 
implementation of the national 
labor policy favoring collective 
bargaining under the administrative 
direction of the National Labor 
Relations Board. Although that 
policy continued to have the 
support of Congress, union abuses 
coupled with the broad immunity 
granted by the Norris-LaGuardia 
Act stimulated Congress into the 
passage of the Taft-Hartley Act in 
1947. In addition to proscribing 
other union unfair labor practices, 
the Taft-Hartley Act prohibited 
specified union secondary activity. 
As noted in the dissenting opinion of 
Justice Stewart in the Connell case, 
the legislative history of the Taft- 
Hartley Act shows that attempts to 
Congressionally remove the 
antitrust immunity of unions for 
prohibited secondary activity were 
soundly rejected.'* Ultimately, both 
Houses of Congress agreed upon 
language to regulate union 
secondary activity by making 
specified activity unfair labor 
practices under Section 8(b)(4) of 
the National Labor Relations Act. 
The N.L.R.B. was authorized to 
seek injunctions against such 
activity,'? and recovery for actual 
damages in a suit by a private party 


was provided in Section 303 of the 
Labor Management Relations Act.!8 
It was thus clear that the Taft- 
Hartley Act of 1947 did not prohibit 
all secondary activity by labor 
unions.'® The dissenting opinion 
written by Justice Stewart in the 
Connell case concluded that those 
practices which were outlawed by 
Congress in 1947 were to be 
remedied only by seeking relief 
from the National Labor Relations 
Board, or by pursuing the newly 
created, and exclusive federal 
damage remedy provided by 
Section 303 of the Labor 
Management Relations Act.”° 


In 1959, Congress again acted to 
close certain “technical loopholes” 
perceived in the Taft-Hartley Act. 
Section 8(b)(4) was amended to 
make it an unfair labor practice for 
a labor organization to threaten or 
coerce a neutral employer, either 
directly or through his employees, 
where an object of a secondary 
pressure is to force the employer to 
enter into an agreement prohibited 
by Section 8(e), the “hot cargo” 
section. Simultaneously, Congress 
expanded the scope of the Section 
303 damage remedy to allow 
recovery of the actual damages 
sustained as a result of a union 
engaging in secondary activity to 
force an employer to sign an 
agreement in violation of the “hot 
cargo” clause in Section 8(2). 


Two strong dissenting opinions 
were written in Connell. Although 
Justice Douglas wrote a_ short 
separate opinion, he concurred with 
Justices Brennan and Marshall in the 
dissenting opinion written by 
Justice Stewart. Justice Douglas 


noted that there were no 
allegations of any conspiracy 
between Local 100 and the 
mechanical contractors to force 
nonunion subcontractors from the 
market by entering into 
exclusionary agreements with 
contractors like Connell. In the 
absence of such conspiracy, 
Douglas found that Connell’s 
remedies, if any, are provided 
exclusively by the labor laws.?! 

In his dissenting opinion, Justice 
Stewart concluded that Congress 
had provided an employer like 
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Connell with a fully effective 
private damage remedy for the 
allegedly unlawful union conduct 
involved in this case? and that: 

Moreover, there is considerable evidence in 
the legislative materials indicating that in 
expanding the scope of Section 303 to 
include a remedy for secondary pressure 
designed to force an employer to sign an 
illegal “hot cargo” clause and in restricting 
the remedies for violation of Section 8(e) 
itself to those available from the Board, 
Congress in 1959 made the same deliberate 


choice to exclude antitrust remedies as was 
made by the 1947 Congress.” 


Justice Stewart also noted that 
during consideration of labor 
reform legislation in 1959, specific 
proposals were made and rejected 
which would have applied the 
antitrust laws to labor unions. The 
Landrum-Griffin Bill? clearly 
provided that the new secondary 
boycott and “hot cargo” provisions 
were to be enforced solely through 
the Board and by use of the Section 
303 damage remedy. Efforts to 
amend the Bill to subject proscribed 
union activites to the antitrust laws 
and their sanctions were uniformly 
defeated. Justice Stewart 
concluded as follows: 

In sum, the legislative history of the 1947 and 
1959 amendments and additions to national 
labor law clearly demonstrates that Congress 
did not intend to restore antitrust sanctions 
for secondary boycott activity such as that 
engaged in by Local 100 in this case, but 
rather intended to subject such activity only 
to regulation under the National Labor 


Relations Act and Section 303 of the Labor 
Management Relations Act.®5 


The approach of Justice Stewart, 
analyzing in detail the legislative 
history of the national labor laws 
and finding Congressional intent 
not to subject Local 100’s activity to 
the antitrust laws, is persuasive. 
With respect to the legislative 
history, the majority opinion by 
Justice Powell painted legislative 
intent with a much broader brush. 
The difficulty facing the Court was 
the necessity of a coexistence if not 
a reconciliation between the 
alternative statutory framework of 
the Sherman Act as modified by the 
Clayton and Norris-LaGuardia 
Acts, as opposed to the national 
labor policy favoring collective 
bargaining as personified under the 
N.L.R.A. This uneasy coexistence 
certainly did not facilitate the 
resolution of the Connell dispute. 
The majority was most concerned 
that the national labor policy 
favoring collective bargaining not 
be used abusively to delimit 
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efficient operation in a free 
competitive industrial society. 
Noting that the methods the union 
chose were in pursuit of legal goals 
(i.e., Organizing as many 
contractors as possible), the Court 
concluded that legality of that goal 
did not guarantee immunity from 
antitrust sanctions. The union 
imposed a direct restraint on the 
business market that had substantial 
anticompetitive effects, both actual 
and potential, that would not follow 
naturally from the elimination of 
competition over wages and 
working conditions. The Court 
noted that the agreements with 
Connell and other general 
contractors indiscriminately 
excluded nonunion subcontractors 
from a portion of the market, even 
if their competitive advantages 
were not derived from substandard 
wages and working conditions but 
rather from more efficient 
operating methods. 

Curtailment of competition based on 
efficiency is neither a goal of federal labor 
policy nor a necessary effect of elimination 
of competition among workers. Moreover, 
competition based on efficiency is a positive 


value that the antitrust laws strive to 
protect.26 


In the past, the Court has held 


that actions of a labor union enjoy 
exemption from antitrust regulation 
if they are unilateral, in the union’s 
self-interest, and in connection with 
a labor dispute. The fact that a 
result of the action is lessening of 
competition does not affect the 
exemption. 


The majority found that the 
union’s action ‘“‘contravenes 
antitrust policies to a degree not 
justified by Congressional labor 
policy, and therefore cannot claim a 
nonstatutory exemption from the 
antitrust laws.”27 

The Connell decision leaves in its 
path a no-man’s land in antitrust law 
that is fraught with dangers for 
labor and management alike. 
Thoughtful commentators have 
often expressed serious doubt that 
Congress ever intended the 
Sherman Act to apply to labor 
combinations. Even after the 
passage of the Clayton Act, setting 
forth statutory labor exemptions, it 
was necessary for Congress to enact 
the Norris-LaGuardia Act to set 
forth the national policy favoring 
collective bargaining and to define 
its conception of “labor dispute” in 
terms that no longer left room for 
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doubt. Nevertheless, the debate 
over the scope of the labor antitrust 
exemption has continued, and now 
has received renewed vitality 
through the Connell decision. 

The dissenting opinion of Justice 
Stewart expresses concern over the 
relative roles of Congress and the 
Court in establishing national labor 
policy by quoting from Hunt v. 
Crumbach.* 


That which Congress has recognized as 
lawful, this court has no constitutional power 
to declare unlawful, by arguing that 
Congress has accorded too much power to 
labor organizations. 


Implicit in the opinion of the 
majority in Connell is a recognition 
of the generalized potential for 
abuse of labor union power. 
Whatever may have been the 
legislative intent of Congress in 
formulating the Sherman/Clayton/ 
Norris-LaGuardia trilogy, the 
legislative policy to curtail such 
abuses, as interpreted by the Court, 
must stand unless Congress’ 
disagreement is so forceful as to 
motivate it to pass clarifying 
legislation. 


Congressional Re-examination of 
Labor Policy 


The time well may have come for 
Congress to re-examine its own 
view of national labor policy as 
juxtaposed against the national 
interest favoring efficiency and 


competition. The history of the 
labor movement in the 20th century 
may be analogized to the swinging 
of a pendulum. When the pendulum 
of power favored management, the 
abuses inflicted upon labor justified 
congressional action to shift that 
balance towards a more equitable 
center. If the balance is now upset in 
favor of labor to such an extent that 
the Supreme Court seeks to adjust 
the relationship by judicial 
construction, then perhaps the time 
has arrived for Congress itself to 
exercise its proper role in 
establishing a proper balance of 
national policies, in clear statutory 
terms. 

If Congress does not act, the 
Supreme Court’s handling of the 
problem will likely continue on its 
jagged course. At the very least, if 
the Court is to continue its assumed 
role of balancing the interests at 
stake in individual cases, it should 
more clearly articulate its standards 
for decision. A clear expression of 
the Court’s doctrine of nonstatutory 
exemption would be a major step in 
the right direction. 0 
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Guidelines for Setting Attorney’s Fees 


by Ella Jane P. Davis 


Now that the Academy Awards 
have come and gone, it seems 
reasonable to turn attention to 
another area of superlative 
achievement: the completion of the 
1976 Workmen’s Compensation 
Law Section Survey. 

Those of you who tuned in to the 
attorneys’ fee saga last year will 
recall that the 1975 survey was 
scrapped entirely because of poor 
response. Inquiries also indicated 
that either lack of understanding or 
misunderstanding of the motives 
behind the survey was responsible 
for the poor returns. 

The reason for the 1976 survey 
was simply to better serve the 
Workmen's Compensation Section 
membership’s almost uniform 
desire for its executive council to 
pursue such a project. The impetus 
was particularly strong due to 
certain insurance industry lobbyists’ 
and legislators’ reliance in the past 
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on attorneys’ fee figures compiled 
and maintained by the Department 
of Commerce, Division of Labor, 
Bureau of Workmen’s Compensa- 
tion - figures which very probably 
do not present an accurate picture. 
Bureau figures, for example, give 
no record of defense fees or 
claimant’s attorneys’ “zero” fee 
cases. 

The pertinent results of the 1976 
survey, begun February 13, 1976, 
and completed March 15, 1976, 
have now been tabulated by The 
Florida Bar staff and are 
reproduced here as follows: 


What was the average fee awarded 
for all cases in which fees were 
awarded? 


overall average 


$394.47 
$454.16 
$672.20 
$677.19 


III-a) 1972: 
III-b) 1973: 
III-c) 1974: 
III-d) 1975: 


How many hours were spent in 
cases or potential cases without fee 
awarded? 

overall average 
85 hours 

112 hours 8 min. 
115 hours 1 min. 


IV-a) 1972: 
IV-b) 1973: 
IV-c) 1974: 
IV-d) 1975: 


Because of the pains taken to 
maintain the anonymity of 
respondents to the survey, no 
responsible judgment can be drawn 
on either of two important factors: 
First, is there a discrepancy among 
fees awarded by one judge of 
industrial claims over any awards 
made by any other judge of 
industrial claims? A question I 
considered inserting in the survey 
which would have related to 
geographical districts might have 
helped answer that query but the 
question was discarded due to the 
possible unfair confusion which 
could result due to recent 


143 hours 28 min. 


reorganization of some judges’ 
districts. Second, is the survey 
indicative of the amount spent to 
defend claims by employers and 
insurance carriers? Anonymity 
made it impossible to determine 
this factor. 

This writer would go further and 
suggest that the entire 1976 survey, 
like the one conducted in 1975, 


COMPENSATION 


suffers from having too small a 
response - 32 replies - and therefore 
is not a viable statistical weapon 
against bureaucratic or legislative 
encroachments on the attorney fee 
provisions of F.S.A. 440.34. In my 
opinion, this year’s attorney fee 
survey is devoid of any meaningful 
use whatsoever. 

It is unfortunate that the survey 
has again proved unsuccessful, for 
one thing is clear: Attorneys’ fees 
are very much under consideration 
by a number of elements and 
accurate information on the status 
quo could prove invaluable in 
reaching fair and equitable 
conclusions. While the phrase that 
“the award of an attorney’s fee is the 
poor man’s key to the courthouse” is 
worn by time, it is no less true today 
than when coined. It is a 
particularly apt homily in respect to 
the injured, out-of-work, blue collar 
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worker who lives and supports a 
family from paycheck to paycheck 
who is without that paycheck once 
injured. While we are continually 


WORKMEN’S COMPENSATION 


“contingent fee,” like the contingent 
fee in personal injury jury litigation, 
the claimant’s attorney's fee in 
compensation still is a goose egg 
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reasonable fee, it is debatable just 
how long the working men and 
women of Florida will be successful 
in obtaining adequate legal counsel. 
Compensation law is strengthened 
by its fee system in a way which is 
entirely alien to the personal injury 
field of litigation. Obviously, 
personal injury law is not designed 
as a self-executing area of the law. 
In the words of the Industrial 
Relations Commission in Levine v. 
Miami Herald, 7 FCR 278 (1973) 
cert. den. in Miami Herald v. 
Levine, 180 So. 2d 682 (Fla. 1973), 
negligence and tort law “are 
inapposite of our concern .. . 
concerned with principles of law 
external to the statutorily created 
law of workmen’s compensation, 
[not] concerned with the benign 
purposes of chapter 440. . .” No 
ordinary prudent 
compensation practitioner, 
whether s/he devotes the majority 
of time to defense or claimant 
advocacy can deny that contentious 
litigation has the tendency to 
increase claimant’s attorney’s fee 
directly in proportion to the amount 
of effort the claimant's attorney is 
forced to expend to secure benefits 
for his client and the spectre of 
increasing the attorney fee helps 
carriers to decide to pay benefits 
“voluntarily” or to settle claims. 
The factors listed in Lee 
Engineering v. Fellows, 209 So. 2d 
454 (Fla. 1968), (basically those 
contained in the Canons of 
Professional Ethics) have long 
guided the industrial claims 
judiciary in the determination of 
what is a “reasonable” fee to be 
awarded under F.S.A. 440.34: (1) 
the time and labor required, the 
novelty and difficulty of the 
questions involved and the skill 
requisite properly to conduct the 
cause; (2) whether the acceptance 
of employment in the particular 
case will preclude the lawyer’s 
appearance for others in cases likely 
to arise out of the transaction, and in 
which there is a reasonable 
expectation that otherwise he 
would be employed, or will involve 
the loss of other employment while 
employed in the particular case or 
antagonisms with other clients; (3) 
the customary charges of the Bar for 
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similar services; (4) the amount 
involved in the controversy and the 
benefits resulting to the client from 
the services; (5) the contingency or 
the certainty of the compensation; 
and (6) the character of the 
employment, whether casual or for 
an established and constant client. 


Recently, the Industrial Relations 
Commission has dissected Lee 
Engineering in a case arising in 
Dade County: Burk Construction 
Corp. v. Terribile, IRC Order 2- 
2863(S). Speaking for the 
Commission, Commissioner Friday 
examined the Lee Engineering case 
saying it is unacceptable that Lee 
Engineering constitutes the sum 
total of the Florida Supreme Court's 
concern as to the subject of 
attorneys’ fees generally. The 
opinion explores the selfexecuting 
nature of Chapter 440 and _ its 
dissimilarities to personal injury 
litigation with some _ interesting 
asides on the similarity of 
recoverable costs in compensation 
proceedings to recoverable 
costs in eminent domain 
proceedings. A good discussion is 
had of what makes a case unusual, 
the importance of keeping time 
records, and the effect of Ethical 
Considerations 218 and 220 and 


Disciplinary Rule 106. The opinion 
also explores the possibility of 
installment payments of fees, the 


effect of fees as incentives to 


settlement and the application of 
present value tables to attorneys’ 
fees. However, most noteworthy in 
this writer's view, is the opinion’s 
emphasis on the first factor of Lee 
Engineering: the amount of time 
involved in the preparation and trial 
of the cause. Does it foreshadow 
an “unwritten” hourly fee for 
claimant’s counsel much as defense 
counsel is now paid? Would the 
IRC’s deliberations have reached a 
different result if the IRC had 
considered other “zero fee” cases in 
determining a “reasonable fee” in 
this case? Lee Engineering and the 
canons do not consider this 
possibility, but if Terribile 
represents an expansion of the 
Supreme Court’s position, what is 
not possible? 

The Workmen’s Compensation 
Advisory Council Annual Report 
recently considered the time- 
honored principles of Lee 
Engineering and suggested that 
with regard to the fourth factor, 
(that of the amount of benefits 
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secured for the claimant by the 
sweat of his counsel's brow) that the 
following guidelines might be 
considered: 

... Given the rapid increase in benefit levels, 
we believe that the appropriate guidelines 
should be 25% of the first $5000 in benefits, 
20% of the next $5000 in benefits and 15% of 
the remaining benefits obtained. We wish to 
emphasize that any carrier which takes the 
position that on the basis of this 
recommendation that these percentages 
should be maximum exposure is incorrect. 
Similarly, any claimant's attorney who feels 
these percentages represent the minimum 
fee to which he may be entitled is equally 
incorrect. 

The Advisory Council’s recommen- 
dation applies only to one of six 
factors and therefore is not 
particularly revolutionary. The 
unanimous vote of the Workmen’s 
Compensation Section Executive 
Council endorsing the Advisory 
Council’s guidelines as one of six 
factors is, however, significant in 
showing the organized Bar’s desire 
to encourage the selfexecuting 
nature of our beloved and socially 
beneficial Chapter 440 Florida 
Statutes and is an eloquent denial of 
insurance industry charges which 
attribute all insurance rate increases 
to greedy attorneys. 


Recent Cases 


In Chicken ’N Things v. Murray, 
——— So. 2d ——— (Fla. 1976), 
March 17, 1976, Case No. 47,034, 
Justice Hatchett, joined by Justices 
England and Roberts -- with a 
special concurring opinion by 
Justice Adkins and a dissenting 
opinion by Justice Boyd -- held the 
Industrial Relations Commission to 
be an “agency” and declared “the 
great deference due the 
Commission’s fact finding” 
authority. 

The cases are legion, of course, 
that the Commission, operating as 
an appellate court, Scholastic 
Systems, Inc. v. LeLoup, 307 So. 2d 
166 (Fla. 1974), is without fact 
finding authority—although they 
are now entitled without question 
to try a case on depositional 
testimony. Brunson v. McCoy, 319 
So. 2d 12 (Fla. 1975). 

Justice Adkins declared that “The 
Industrial Relations Commission, 
acting as an appellate court, may 
not reweight the evidence and 
reverse the findings of the judge of 
industrial claims if supported by 
competent, substantial evidence 
and . . . this court’s review by 


certiorari is limited to a departure 
from the essential requirements of 
law.” 

The majority opinion holds that 
the Supreme Court cannot and will 
not hear factual argument, although 
it is clear that a challenge to the 
competency or substantiality of 
evidence underlying a given order, 
or the error of findings of fact 
predicated upon an absence of 
competent or substantial evidence, 
perforce raises factual considera- 
tions -- which somebody must 
consider, and presumably that 
somebody is the Supreme Court. 
U.S. Casualty Co., 55 So. 2d 741 
(Fla. 1951). 


Taking together the decisions of 
the Supreme Court in Mahler v. 
Lauderdale Lakes, ——— So. 2d — 
——— (Fla. 1975), Shafer v. St. 
Anthony's Hospital, ——— So. 2d 
———(Fla. 1976) and Chicken ’N 
Things, ——— So. 2d ——— (Fla. 
1976), it appears that the recent 
reforms in our workmen's 
compensation jurisprudence, 
entitling us to professional and 
judicial review all up the line as well 
as professional and judicial trial of 
the case, are undergoing 
modification. 

The moving factor -- if we are to 
believe the 1976 Reviser’s Bill, 
which disembowels Chapter 440 -- 
will be the application of Chapter 
120, Florida Statutes, heretofore 
applicable to the Board of 
Cosmetology, landscape architects 
and others. 


Governor Askew recently 
informed the 1976 Legislature: 


Florida has made excellent progress in recent 
years in improving its system for 
adjudicating disputes of workmen's 
compensation and unemployment 
compensation claims. I also urge you to 
remove the judges of industrial claims out of 
the Division of Labor in the Commerce 
Department and establish that function as a 
separate entity under administrative 
supervision of the Industrial Relations 
Commission. The Division of Labor is a 
party to every claim filed, and removing the 
judges of industrial claims from its 
administrative jurisdiction could assure full 
independence, fairness and impartiality in 
the adjudicating process. 


Other legislative business will 
include the proposed attorney’s fee 
legislation of Senator Posten (D- 
Miami) imposing a 10% of benefits 
obtained cap, SB 451, and the two 
Reviser’s Bills which eviscerate 
Chapter 440 by striking all 
procedural provisions, HB2612 and 
HB2613. Oo 
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INTRODUCING THE ONLY “HOW-TO-DO-IT”, 
LEGAL AND BUSINESS TRANSACTION GUIDE 
DESIGNED SPECIFICALLY FOR YOU. 


Here's everything you wanted to know 
about transactions and weren't afraid to 
ask. Only nobody had all the answers. And 
that meant a lot of lost time and constant 
headaches. That is, until now. 

Introducing Matthew Bender's South- 
east Transaction Guide. It’s the Transaction 
Guide that works for you because it works 
like you do. Step-by-step. It tells you what 
to do, when to do it and how to do it 
because each chapter is organized along 
the time sequence of a particular transaction. 

First, the “Scope of Chapter” section 
gives you the broad overview of the 
transaction. 

The “Research Guide” includes appli- 
cable statutes, treatises, government 
regulations, even law review articles to 
give you a complete selection of source 
material. 

Then, for complete amplification and ex- 
planation of the underlying law, there's a 
a comprehensive “Legal Background” section. 

Following that, the “Preliminary Deter- 
minations” section advises you as to 


which decisions must be made before 
proceeding any further with the transaction. 

And to help you get the information you 
need from your client, there’s a “Client 
Interview” checklist. 

Next, the “Procedural Guide” takes 
you through the individual steps needed 
to complete the entire transaction. 

The section on “Related and Subse- 
quent Procedures” provides you with a 
handy checklist of follow-up procedures 
that must be taken subsequent to the 
transaction. 

The “Drafting Guide” then gives you all 
the necessary elements that must be 
included in your draft or review of the 
transaction documents. 

And, of course, you get all the forms 
you need plus a complete guidance on 
their procedural aspects. 

You get all this in Bender's patented 
looseleaf binder. So your Transaction 
Guide never gets out of date. 

There's only one step left. Send us the 
coupon for more information. 


BECAUSE THE ONLY THING GROWING FASTER 
THAN YOUR PRACTICE IS YOUR HEADACHE. 


To: Michael Shor, Matthew Bente? 
235 East 480i St, New York, NY 


Please send further details about SOUTHE 
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Buying and Selling an Incorporated Business — 
A Survey of Federal Income Tax Consequences 


by David M. Richardson 


The sale of an incorporated 
business can be accomplished 
either by sale of the stock of the 
corporation or by sale of the 
corporation's assets. This article is 
intended as a survey of the federal 
income tax consequences to the 
buyer and seller of the two 
approaches to selling an 
incorporated business. It may not 
be possible to attain the optimum 
federal income tax result for both 
parties because, in many instances, 
a decision that benefits one will 
adversely affect the other. 
Furthermore, business considera- 
tions and bargaining strength may 
dictate a format that would not be 
preferred if federal income taxes 
were the only consideration. 
However, because of the flexibility 
in the federal income tax law, in 
most cases, both parties can be 
accommodated. 

Upon sale of his stock, the seller 
realizes gain or loss in an amount 
determined by subtracting his basis 
in the stock from the amount 

David Richardson, Miami, received his 
LL.B. from Columbia University Law 
School and his LL.M. (in taxation) from New 
York University School of Law. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. 
Richardson wrote Tax Law Notes this month 
on behalf of the Tax Section, Albert C. 


O'Neill, Jr., chairman, and Bruce H. Bokor, 
editor. 
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realized on the sale. The character 
of the gain or loss is normally 
“capital,” which results in a 
favorable tax rate with respect to 
gains and corresponding limitations 
on the deductibility of losses. 
However, it is possible that the 
stock will not be considered a 
capital asset, and that the taxpayer 
would be deemed to realize 
ordinary gain or loss on the 
transaction. 


Ordinary income may result, for 
example, under Section 341 of the 
Internal Revenue Code! (Code) if 
the corporation is deemed to be a 
“collapsible corporation” or under 
Section 1248 if the corporation is a 
“controlled foreign corporation.” 
Ordinary income, taxed as a short- 
term capital gain, may also result if 
the stock has been held by the seller 
for less than six months. Loss 
realized on the sale may be ordinary 
under the provisions of Section 1244 
which deals with stock issued under 
specified conditions by small 
business corporations. Finally, 
ordinary gain or loss may result on 
the sale of stock under the doctrine, 
added to federal income tax lore, by 
the Supreme Court in Corn 
Products Refining Co. v. 
Commissioner.2 In Corn Products, 
the Court concluded that 
notwithstanding the statutory 
definition of capital assets, property 
(in that case corn futures) closely 
related and important to an existing 
business will not be considered a 
capital asset. This doctrine has been 
applied in a number of cases 
involving the sale of stock originally 
acquired to further an existing 
business, with the result that the 
gain or loss has been considered 
ordinary. 


Installment Reporting. Generally, a 
selling stockholder is required to 
recognize the entire gain or loss in 
the year of sale even though he may 
receive the purchase price in 


installments over a period of years. 
In such situations, if certain 
conditions are met, recognition of 
gain may be deferred under Code 
Section 453 until the taxable years 
within which payments are 
received. The advantage to the 
seller of such installment reporting 
stems from the fact that the tax is 
not required to be paid until the 
seller actually receives the related 
payments. In addition, by 


spreading recognition of a capital 


TAX LAW 


gain over two or more years, the 
favorable tax rate (a maximum of 
25%) applicable to the first $50,000 
of capital gain recognized by 
individual taxpayers such taxable 
year applies to a larger portion of 
the gain. 

If the installment method is 
elected, the seller is required to 
report as gross income each year 
that portion of each installment 
payment received which gross 
profit bears to the total contract 
price. Gross profit is the selling 
price of the stock reduced by the 
sum of its adjusted basis, related 
commissions and expenses of sale. 

A requisite for installment 
reporting is that payments received 
in the year of sale do not exceed 30% 
of the selling price. This seemingly 
innocuous requirement has made 
ineffective many attempted 
installment sale elections. The main 
source of error has been the 
omission of certain items that 
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constitute payments in determining 
how much can be paid at closing 
without breaching the 30% rule. 

Payment includes cash and 
property but not the purchaser's 
evidences of indebtedness unless 
they are either payable on demand, 
issued by a corporation with 
interest coupons attached or in 
registered form or are readily 
tradable on an established securities 
market. Payment also includes the 
amount of any debt owed to the 
buyer by the seller which is 
cancelled as part of the transaction. 
If the stock is purchased pursuant to 
an option, the amount paid by the 
purchaser for the option, even if the 
option price had been paid in a 
prior year, will be considered a 
payment in the year of sale. If the 
purchaser is willing to pay cash, the 
seller will generally not be able to 
meet the 30% test by requiring the 
buyer to deposit a portion of the 
purchase price in escrow for later 
delivery to the seller.2 However, 
where the seller's access to the 
escrowed purchase price funds is 
subject to certain conditions, and 
the escrow serves a_ business 
purpose, the escrowed funds have 
been held not to constitute payment 
in the year of sale.‘ 

Another trap for the unwary is the 
fact that the selling price must be 
reduced by interest imputed to the 
seller under Section 483.5 By so 
reducing the selling price, the 
amount of the allowable payment in 
the year of sale is also reduced. It 
should also be noted that, if under 
the contract of sale the selling price 
is contingent (such as a fixed price 


plus a percentage of profits for a 
period of years), present authority 
would preclude the _ installment 
method of reporting. The reason is 
that it would not be possible to 
determine the portion of each 
payment that constituted gain and 
which was therefore required to be 
recognized.® 

Finally, the seller must bear in 
mind that even if the valid 
installment election has been made, 
disposition of the installment 
obligations received normally 
triggers recognition of the deferred 
gain. 

Cost Recovery Reporting. In the 
event that the obligations of the 
purchaser (whether mere 
contractual rights or promissory 
notes) received by the seller do not 


have an ascertainable fair market: 


value, the seller may qualify for cost 
recovery reporting.’ Absence of an 
ascertainable fair market value can 
arise either where the sales price is 
contingent or uncertain, or where 
the sales price is fixed but the 
buyer’s obligation cannot be 
valued. Under cost recovery 
reporting, payments received by 
the seller are first applied against his 
basis in the stock, and payments 
received after recovery of the basis 
are recognized in full, normally as 
capital gain from the sale of the 
stock. This is to be contrasted witha 
situation in which a fair market 
value is placed on the contractual 
rights received by the seller, and 
gain is recognized in the year of sale 
based on that amount. Payments 
ultimately received in excess of that 
amount would not be considered 
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payments received from the sale of 
the stock and would be ordinary 
income. 

Because of the deferred 
recognition of gain and the capital 
gain characterization with respect 
to all amounts received, a heavy 
burden is placed on sellers to justify 
the cost recovery method of 
reporting. Understandably, the 
Commissioner takes the position 
that only in extraordinary cases will 
the sales price not be ascertainable. 
The courts agree with the 
Commissioner and require the 
seller to present evidence that the 
sales price, even though contingent 
or indefinite, cannot be 
determined. If cost recovery is 
used, under appropriate circum- 
stances, it may be advisable for the 
seller to include with his return in 
the year of sale an election to use the 
installment method if it is ultimately 
determined that the cost recovery is 
not available.’ 

Boot Strap Acquisitions. It often 
happens that the incorporated 
business has substantial liquid or 
other assets not necessary to the 
operation of the business or desired 
by the purchaser, or that the 
purchaser cannot afford to 
purchase all of the corporation’s 
assets. In such situations, an 
effective planning tool is for the 
stockholder to sell a portion of his 
stock to the purchaser and the 
balance to the corporation. The 
corporation can pay for the stock it 
redeems with its excess liquid or 
other assets and the price to the 
purchaser for the balance of the 
stock is thereby reduced. The 
Internal Revenue Service first took 
the position that the distribution by 
the corporation to the selling 
stockholder constituted a dividend. 
This issue was raised in Zenz v. 
Quinlivan,? and the taxpayer 
prevailed in supporting the 
redemption as a capital transaction. 
Furthermore, the distribution in 
redemption of part of the selling 
stockholder’s stock will not be 
considered a constructive dividend 
to the purchaser unless he had been 
subject to an existing primary and 
unconditional obligation to acquire 
the stock.!° 

If the selling stockholder receives 
property other than money from 
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the corporation in redemption of 
part of his stock, the property will 
be valued at fair market value for 
purposes of determining the 
amount of the seller’s gain. The 
corporation, however, will not be 
required to recognize gain when it 
distributes appreciated assets in 
redemption of its stock if the selling 
stockholder’s interest in the 
corporation is terminated by the 
redemption and the selling 
stockholder owned at least 10% of 
the stock for at least 12 months prior 
to the redemption.'! The earnings 
and profits of the corporation 
would be reduced because of the 
redemption by an amount equal to 
the amount of money distributed 
and the adjusted basis of any 
property distributed by the 
corporation. The charge against the 
corporation’s earnings and profits, 
would, however, be reduced by 
that part of any distribution that is 
“properly chargeable to the capital 
account.”!2 


Sale of Assets 


If the corporation’s assets are 
sold, it will normally be required to 
recognize any gain or loss realized 
on the sale. In any multiple asset 
sale, a major problem is the 
allocation of the amount realized 
among the several assets in order to 
determine gain or loss with respect 
to each individual asset. The seller 
usually prefers a low allocation to 
inventory, receivables and to any 
covenant-not-to-compete and a 
high allocation to capital assets and 
Section 1231 assets. The buyer, on 
the other hand, usually prefers a 
high allocation to any covenant-not- 
to-compete (which gives rise to 
deductible payments), inventory, 
receivables and short life 
depreciable property. The parties 
would normally be well advised to 
set forth in the contract their own 
allocation which, though not 
binding on the Service, will 
generally be followed if it is 
reasonable and has eonomic 
significance. 

The stockholders of the 
corporation that sold its assets can 
either cause the corporation to 
engage in a new business, invest the 
proceeds of sale in stock or 
securities, or liquidate the 
corporation. If the tax liability of 
the corporation on its sale of its 
assets would be less than the 
shareholders’ liability if they were 
to sell their stock or liquidate the 
corporation under Section 337 
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(discussed infra), then it may be 
desirable to retain the corporation 
as a vehicle through which to make 
passive investments. Annual 
distributions could be made in an 
amount sufficient to avoid 
application of the personal holding 
company or accumulated earnings 
tax. The corporation would, of 
course, remain subject to tax on its 
annual income, but, with respect to 
dividend income, would be 
entitled to an 85% dividends 
received deduction. The burden of 
the corporate level tax may be 
acceptable as an alternative to 
paying capital gains tax on the sale 
of the stock or liquidation of the 
corporation. 


If it is neither desirable nor 
feasible to retain the corporation in 
existence after it sells its assets, and 
it is clear that after such sale that 
corporation will be liquidated, then 
the selling shareholder’s concern is 
avoiding application of tax at the 
corporate level on the sale of assets 
followed by a second tax imposed 
on the shareholder on gain realized 
by virtue of the liquidation. 
Originally, it was thought that the 
double tax could be avoided by first 
liquidating the corporation and 
then selling the assets. On the 
liquidation, the shareholders (other 
than controlling corporate 
shareholders to which Code Section 
332 applies) would have a gain or 
loss and would obtain a fair market 
value basis for the assets received 
from the corporation. A subsequent 
sale of the assets, at their fair market 
value at the time of liquidation, 
would produce no further gain. 
Two cases reached the Supreme 
Court, one in 1945 and the other in 
1950, each involving a liquidation 
followed by a planned sale of the 
assets.'5 Though the facts were 


virtually identical in each case, in 
one decision the corporation was 
deemed to have sold the assets and 
both the corporation and the 
shareholders were taxed, and in the 
other decision the corporation was 
found not to have sold the assets and 
only the shareholders were taxed. 


Congress decided that the tax 
consequence of a sale of assets by 
the corporation followed by a 
liquidation should not differ from 
the tax consequence of a liquidation 
followed by a sale of the assets by 
the shareholders. It therefore 
introduced Section 337 which, in 
general, precludes recognition of 
either gain or loss by a corporation 
when it sells certain of its assets in 
anticipation of liquidation. Section 
337 specifically provides that, if a 
corporation adopts a plan of 
complete liquidation and within 12 
months thereafter distributes all of 
the assets to its shareholders in 
complete liquidation, neither gain 
nor loss is to be recognized by the 
corporation on the sale or exchange 
of its property within the 12-month 
period. The shareholders will 
usually recognize a capital gain or 
loss on the exchange of their stock 
for the assets of the corporation. 

One disadvantage of a sale of 
assets followed by a liquidation 
pursuant to Section 337 as opposed 
to a sale of stock is that the 
installment sale election may not be 
available. If the corporation sells 
assets on a basis that would qualify 
for installment reporting and 
distributes the installment 
receivables to the shareholders in 
liquidation, the shareholders will be 
required to pay tax on the entire 
gain realized determined by 
reference to the fair market value of 
all assets received including the 
installment receivables. Thus, the 
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gain (or a_ substantial portion 
thereof) inherent in the installment 
receivables will be recognized at 
the time of the liquidation and 
cannot be deferred until payments 
are received. 

In one case, the shareholder was 
successful in electing installment 
reporting in spite of a Section 337 
liquidation.'* In that case, the 
corporation adopted a plan of 
complete liquidation and sold its 
assets. The stockholder then sold his 
stock to family trust on an 
installment basis and elected to 
report his gain on the installment 
method. The trustee completed the 
liquidation of a corporation and 
realized no gain. The Commis- 
sioner was unsuccessful in 
convincing either the Tax Court or 
the Fifth Circuit Court of Appeals 
that the shareholder should be taxed 
as if he had first received the 
corporation's assets and then sold 
them to the trustees. It can be 
anticipated that the Service will 


continue to carefully review such 
transactions.!® 

One requisite for application of 
Section 337 is that a plan of 
liquidation be adopted. The 
Treasury Regulations provide that 
the plan is adopted on the date the 
shareholders meet and resolve to 
distribute the assets of the 
corporation.'® Under Section 337, 
the corporation is not allowed to 
recognize any loss that it may 
sustain on sale of assets after 
adoption of the plan. This rule has 
resulted in attempts to sell loss 
assets prior to adoption of the plan. 
In such situations, the Internal 
Revenue Service has attempted to 


demonstrate that the plan of | 


liquidation was in fact adopted 
prior to the sale of the loss assets to 
negate the loss recognition. The 
Service has not been particularly 
successful in this approach.!” 

A second mechanical require- 
ment of Section 337 is that all 
distributions be completed within 
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the 12-month period. The statute, 
however, authorizes retention of 
assets to meet claims. In order to 
avoid a dispute, it may be 
preferable to cause all of the assets 
to be distributed and to retain 
certain of them in escrow to meet 
claims. 


Nonrecognition of gain or loss on 
the sale of assets by the corporation 
applies only to assets that constitute 
property within the definition set 
forth in Section 337. There is 
excluded from the concept of 
property, inventory, installment 
obligations from sales of property 
other than inventory made prior to 
adoption of the plan of liquidation 
and installment obligations from 
inventory sales even if made after 
the date of adoption of the plan. 
Inventory sold, or installment 
obligations received on sale of 
inventory pursuant to Code Section 
337 will, however, constitute 
property in the event the inventory 
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is sold in a bulk sale to one person in 
one transaction. 

Section 337 is not available to 
collapsible corporations unless the 
exception set forth in Section 
341(e)(4) applies, nor is it available 
to corporations that adopt a plan of 
complete liquidation if Section 333 
applies with respect to such 
liquidation. Finally, there are 
limitations on the application of 
Section 337 to liquidation of certain 
subsidiaries to which Section 332 
applies. 

It may be desirable for the 
shareholders and the corporation to 
combine an election under 
Subchapter S of the Code with a 
plan of liquidation under Section 
337. Generally speaking, the effect 
of a Subchapter S election is that the 
shareholders pay tax on the 
corporation’s income and the 
corporation pays no tax. Thus, if in 
anticipation of liquidation the 
corporation sells assets that do not 
qualify as property for Section 337 
purposes, gain on such sales will be 
taxed only to the shareholders. 


Tax Planning for the Buyer: 
Purchase of Assets 


The buyer of an incorporated 
business often prefers to purchase 
its assets rather than its stock in 
order to avoid the corporation’s 
contingent liabilities. An asset 
purchase may be complicated 
because of the necessity of 
allocating the purchase price 
among various assets. However, 
under appropriate circumstances, 
an asset purchase will allow a 
favorable reallocation of available 
basis, or a basis step-up if the 
purchase price exceeds the selling 
corporation’s basis in its assets. On 
the other hand, if the purchase price 
is less than the selling corporation’s 
basis in its assets, then it may be 
desirable tax-wise to retain the 
corporation and its favorable 
basis.!8 


Purchase of Stock 


It. may be necessary for the 
transaction to be cast in the form of 
a purchase of stock in order to allow 
installment reporting by the seller 
or to preserve favorable corporate 
tax attributes or for nontax reasons, 
such as financing or the existence of 
nontransferable favorable 
contracts. Another advantage of a 
stock purchase is that depreciation 
and investment credit recapture is 
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avoided unless the purchase of 
stock is followed by liquidation of 
the corporation. In the event of a 
purchase of the stock of a 
collapsible corporation, the buyer 
should ascertain whether the 
corporation has made a Section 
341(f) election. If such an election 
has been made, gain on disposition 
of certain of the corporation’s assets 
would be required to be recognized 
notwithstanding other provisions of 
the Code that would have allowed 
nonrecognition. 

A purchase of stock followed by 
liquidation of the corporation may 
place the buyer in the same position 


as an asset purchase. If the buyer is 
not a corporation to which Section 
332 applies,'® then the liquidation 
will be a taxable event but will 
generally produce no significant 
gain or loss if it is accomplished 
shortly after the stock purchase. 
The basis of the assets received by 
the buyer would be fair market 
value under the provisions of 
Section 334(a) of the Code. 

If the buyer is a corporation (the 
“parent”) to which Section 332 
applies, liquidation of the acquired 
corporation (the “subsidiary’’) 
would be tax-free to the buyer 
under Section 332. Section 
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TAX LAW NOTES 


334(b)(1) provides that the assets of 
the liquidated corporation would 
have the same basis in the hand of 
the parent as they had in the hands 
of the liquidated subsidiary. Under 
this rule, the price paid for the stock 
of the subsidiary would cease to 
have any tax significance since the 
basis of the various assets received 
would remain the same in the hands 
of the parent as in the hands of the 
subsidiary. However, Section 
334(b)(2) provides that if certain 
conditions are met, the basis of the 
property receiv-d will be the same 
as the parent’s basis in the 
subsidiary’s stock. In other words, 
the purchase of stock followed by 
liquidation of the corporation 
would result in the same basis in the 
assets for the parent as an asset 
purchase. 


Section 334(b)(2) is not elective, 
and as long as the requirements for 
its application are met, it will 
govern the basis of assets in the 
hands of the parent corporation. In 
order for Section 334(b)(2) to 
apply, the parent corporation 
must have acquired by purchase 
during a period of not more than 12 
months, stock of the corporation 
possessing at least 80% of the voting 
power of all classes entitled to vote 
and at least 80% of the total number 
of shares of all other classes of stock 
(excluding nonvoting stock which is 
limited and preferred as to 
dividends). A plan of liquidation 
must be adopted within two years 
after the date of such purchase and 
all property must be transferred 
within one taxable year or within 
three years from the close of the 
taxable year within which the first 
of a series of distributions is made. 

Because of the extended period 
of time during which the purchased 
subsidiary may be operated prior to 
liquidation, certain adjustments to 
the parent’s basis in its stock are 
required in order to determine the 
amount to be allocated as basis 
among the assets received in the 
liquidation. The statute requires 
that proper adjustments be made in 
the basis of the stock for 
distributions made prior to 
adoption of the plan of liquidation, 
for any money received, for any 
liabilities.of the subsidiary “and for 
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other items.’’ Among other 
adjustments, the basis of the 
subsidiary’s stock is increased by 
the increase in the subsidiary’s 
earnings and profits from the date 
of purchase to the date of the last 
distribution in liquidation and is 
decreased by any deficit in earnings 
and profits for the same period. 
Liabilities of the subsidiary increase 
the available basis. Secured 
liabilities are allocated to the basis 
of the assets secured and unsecured 
liabilities are allocated among all 
assets. 

In the event that it is deemed 
desirable to avoid application of 
Section 334(b)(2), the parent may 
determine not to liquidate the 
subsidiary and may merge 
downstream into the acquired 
corporation. In addition, the parent 
could possibly fail to comply with 
the timing or purchase require- 
ments for application of Section 
334(b)(2). Failure to comply with 
the timing or purchase require- 
ments will avoid application of 
Section 334(b)(2), but not 
necessarily preclude the Section 
334(b)(2) result. Section 334(b)(2) is 
the codification of the decision in 
Kimbell-Diamond Milling Co.,° 
and it has been held that the judicial 
rule has survived enactment of 
Section 334(b)(2).2! 

If the buyer intends to liquidate 
the acquired corporation, certain 
adverse tax consequences should be 
taken into consideration in 
determining the purchase price. 
The general rule under Section 336 
is that no gain or loss is recognized 
to a corporation on the distribution 
of its property in liquidation. An 
exception to the general rule is that 
depreciation and investment credit 
recapture apply. Finally, the tax 
benefit, assignment of income and 
clear reflection of income doctrines 
may require recognition of income 
by the corporation at the time of its 
liquidation. 


Conclusion 


Since most sales and purchases 
involve some consideration of the 
federal income tax consequences to 
the parties, it is necessary that the 
attorneys involved in the 
transaction have some basic 


knowledge of the applicable tax 
laws. While this article does not 
attempt to be an exhaustive 
treatment of this area, it does alert 
the practitioner to some of the tax- 
planning problems which should be 
analyzed prior to consummation of 
the transaction. oO 
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required to use the lower purchase price paid 
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(de Section 332 applies to a 
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vote and at least 80% of the total number of 
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nonvoting stock which is limited and 
preferred as to dividends. Code §332(b)(1). 
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Corp. v. United States, 68-2 U.S.T.C. para. 
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Extra Legal Misconduct 


By C. Michael Jackson 


Our Grievance Committee 
frequently runs into situations in 
which a lawyer has been charged 
with misconduct not directly 
related to the practice of law. The 
chief examples are as follows: 


1. Drinking 

2. Drugs 

3. Ill Health 

4. Personal Problems 

5. Financial Difficulties 

By themselves, none of these 
problems have any bearing on 
professional ethics or would result 
in the imposition of punishment by 
our committee. 

Unfortunately, these problems 
have a way of interfering with the 
practice of law and they can 
become our problem as well. They 
can also result in the imposition of 
discipline. I can illustrate best by 
way of example: 

1. If these problems cause a 
lawyer to fall behind in his work or 
otherwise substantially interfere 
with his practice, we can expect to 
see clients appear before us with 
complaints. For example, if a 
lawyer, because of personal 
problems, misses a_ statute of 
limitations deadline, we would 
probably have no choice but to 
recommend discipline. Of course 
the lawyer’s particular problems 
might tend to mitigate the 
punishment we would recommend, 
but the breach of ethics would be 
present and we would undoubtedly 
be forced to act. 

2. If an attorney’s financial 
problems (perhaps in part caused 
by some of the other problems such 
as a divorce) cause him to dip into 
clients’ trust money to pay his bills, 
again we would probably have no 
choice but to recommend discipline 
and in this severe case, the 
recommendation could be 
disbarment. 

3. If a lawyer’s above mentioned 
problems cause him to commit a 
felony, under Rule 11.07 of the 
Integration Rule, the result will be 
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automatic disbarment. Tragically, 
even though such a problem may 
have nothing whatever to do with 
his ability and skill as a lawyer, his 
profession has no choice in this 
situation but to pull his license. 

4. Of the above list, there is no 
more dangerous problem than 
excessive drinking. Drinking has led 
in our circuit to more breaches of 
ethical principles than any other 
extra legal lawyer problem. I will 
not, nor will any of my brethren, 
purport to set drinking standards 
for my brother lawyers, but I will 
say that the profession would be 
well advised to take notice that 
drinking leads to ethical problems. 
The drinking by itself can and will 
be ignored. The ethical problems 
which it leads lawyers into cannot 
and will not be ignored. 


Our duties as lawyers force us to 
abide by a higher code of personal 
conduct than the population at 
large. This is at once an unfair 
burden and a triumphant challenge. 
We are expected to set shining 
examples of conduct in our personal 
lives. We are expected to stand one 
cut above our fellowmen. This is as 
it should be. No one ever told us that 
our paths as lawyers would be easy 
or our practices free of strife, strain, 
temptation and travail. 

To do our job properly requires 
us to impose upon ourselves 
standards of rectitude and conduct 
surpassing those expected of lesser 
men. Well, so be it. 

Our clients cannot be expected to 
understand the special burdens 
placed upon us by the responsibility 
of carrying upon our shoulders the 
burdens of the problems of 
hundreds of our clients in addition 
to our own personal emotional, 
physical and financial loads. 

That our sacrifice and efforts are 
not now nor will they ever be fully 
appreciated is not sufficient excuse 
not to bear them with good grace 
and the best good humor that we 
can muster. The highest rewards of 


our profession are after all 
internally felt and understood only 
by our professional brethren. 

Is this evil? I think not, because in 
the last analysis when our lives end, 
we have only to answer to ourselves 
and to those of us who are religious, 
to our God. And if we can at that 
point say to whomever we wish to 
address: “I say in all honesty that I 
have done the best I can with what I 
have” no reasonable person and no 
reasonable deity can ask more. 

I say this in summation of the 
nonlegal problems which we have 
had to face in great number in the 
disciplinary cases my circuit has 
encountered: What lawyers do after 


PROFESSIONAL 


ETHICS 


hours is none of our business and we 
will not allow it to become part of 
our business; but if after-hours 
problems cause a lawyer to commit 
an ethical violation, it thereupon 
becomes our business and we have 
no choice but to act. But we hate to 
do it because there is no profession 
which has done more for more 
people with less financial reward 
and less public recognition than 
have lawyers. 

That this is so is to be regretted. 
We are as a profession much 
maligned, little known, and less 
appreciated. 

As for myself, I have no hesitation 
when the occasion arises to express 
my own pride in my profession and 
in my professional brethren. My 
personal pride in us, although not 
shared by those we serve, is for me 
an entirely sufficient reward. 0 
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We’re good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, 
your employees and eligible family 
members. 


Lawyer’s Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and 
eligible family members. 


Group Life Insurance 


$10,000 low cost life insurance for 
the attorney, simultaneously pro- 
viding financial assistance to The 
Florida Bar Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 
15% of your income—to a maximum 
of $1,500 —each year. 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Poe &Associates, Inc. 
P.O. Box 1348/ Tampa, Florida 33601 
Telephone (813) 228-7361 


Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


Major Medical Expense 


| Life Insurance Package 


IRA Hospital Indemnity 


Group Life 
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City 


Telephone 


Disability Income 
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Workmen's Compensation 


Zip 


Date 


THE FLORIDA BAR JOURNAL 


; 

¢ 


Proposed Changes in Florida’s Mechanics’ Lien Law 


By Guy W. Held 


At the time of this writing, the 
Florida Legislature is considering 
the enactment of a bill which would 
amend certain sections of Part I, 
Chapter 713, Florida Statutes, 
which is the Mechanics’ Lien Law. 

Simultaneously the legislature is 
also considering three other bills 
which would amend provisions of 
the Florida Statutes relating to 
payment and performance bonds in 
public construction, the effect of 
and court control over notices of 
pending lawsuits, and the 
enactment of a new _ statutory 
section regarding certain 
procedures to be followed by a 
lender in making a construction 
loan. 

All four of the proposed bills, if 
enacted, would become effective 
on January 1, 1977. All four bills 
relate directly or indirectly to the 
subject of mechanics’ liens. The 
package of four bills is the product 
of the Mechanics’ Lien Law Study 
Committee and is being promoted 
with the leadership of the Florida 
Home Builders Association. 


As of mid-April 1976, passage of 
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the amendments to Chapter 713 
appears certain. Passage of the 
other three bills which comprise the 
package of four appears less 
certain. Therefore, this article will 
treat only the major changes being 
proposed to Chapter 713, the 
Mechanics’ Lien Law. 

The most substantial revisions of 
the Mechanics’ Lien Law being 
proposed concern (a) bonding 
requirements of Section 713.23, (b) 
recognition by the legislature of 
subcontractors as lienors, (c) time 
of service of the notice to owner 
required by Section 713.06, (d) 
service upon the owner of a copy of 
the claim of lien, and (e) the 
allowance of attorneys’ fees on 
appeal as well as for trial. 


Payment Bond Requirements 


The present Section 713.23, 
Florida Statutes, exempts an owner 
from the provisions of the 
Mechanics’ Lien Law upon his 
contractor furnishing a bond in at 
least the amount of the original 
contract price, conditioned that the 
contractor shall promptly make 
payments to all persons supplying 
him labor, materials and supplies 
used directly or indirectly by the 
contractor, subcontractors or sub- 
subcontractors. This basic 
provision remains in the proposed 
amendment to 713.23, except that 
the benefit of the bond is extended 
to all lienors under the contractor's 
direct contract. 

A new addition to the statute is 
contained in the proposal which 
would require every lienor, except 
laborers, who are not in privity with 
the contractor to serve the 
contractor in writing within 30 days 
after beginning to furnish labor, 
materials and supplies that he will 
look to the contractor’s bond for 
protection on the work. A lienor 
would learn of the existence of the 
bond by reading a copy of the 


recorded or posted notice of 
commencement, just as he would 
under the present law. The new 
proposal goes on to state that if a 
notice of commencement is not 
recorded, or if a reference to the 
bond is not given in the notice of 
commencement, or if the lienor not 
in privity with the contractor is not 
otherwise notified in writing of the 
existence of the bond, then the 
lienor not in privity with the 
contractor has 30 days from the 
date when he is notified of the 
existence of the bond within which 
to serve the notice on the contractor 
that he will look to the contractor’s 
bond for protection. 

In addition to the requirement 
that the lienor must give notice to 
the contractor that he will look to 
the bond for protection, any lienor 
not in privity with the contractor 
and who has not received payment 
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is required within 90 days after 
performance or delivery to serve 
the contractor with notice of the 
performance or delivery and the 
fact of nonpayment. 

Under the proposed change, a 
lienor would not be permitted to 
maintain any action for that which 
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he has performed or delivered 
unless both of the notices 
mentioned above had been given. 

The Mechanics’ Lien Law as it 
presently exists creates some 
difficulty when a lienor files a claim 
of lien even though the owner has 
exempted himself from the 
provisions of the Mechanics’ Lien 
Law with a payment bond. 
Hopefully, this problem will be 
remedied by the entirely new, 
additional provision to 713.23 
which is being proposed. This new 
provision would transfer recorded 
claims of lien to the security of the 
bond with the same effect as liens 
transferred under Section 713.24, 
Florida Statutes. The contractor or 
any person having an interest in the 
property against which a claim of 
lien is asserted would then be able 
to record in the clerk’s office a 
notice of the transfer in the form of 
what is referred to as “notice of 
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bond.” The notice of bond is 
addressed to the lienor, refers to the 
claim of lien which he recorded, 
and notifies the lienor that his claim 
of lien is secured by a bond. The 
notice of bond would be recorded 
and a copy of it, together with a 
copy of the bond would be mailed 
by the clerk to the lienor. 

Finally, the proposed amend- 
ments to Florida Statute 713.23 
provide a statutory form of 
payment bond to be used under that 
section of the mechanic’s lien law. 


Legislative Recognition of Sub- 
subcontractors as Lienors 


Proposed changes to Section 
713.01 of the Mechanics’ Lien Law 
broaden the definition of “lienor” to 
definitely include sub-subcontrac- 
tors. A  sub-subcontractor is a 
person other than a materialman or 
laborer who enters into a contract 
with a subcontractor for the 
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performance of any part of such 
subcontractor’s contract. The rights 
of sub-subcontractors as lienors is 
further recognized in the proposed 
amendment to Section 713.06, 
which would include a _ sub- 
subcontractor among the group of 
persons having a lien on real 
property improved for money 
owing to them. 

Under the present law, as a 
prerequisite to perfecting a lien, all 
lienors except laborers are required 
to serve a notice on the owner, 
informing the owner that the lienor 
is or will be furnishing services or 
materials. Under the proposed 
amendment to Section 713.06, sub- 
subcontractors would be required 
to also serve a copy of this notice on 
the contractor as a prerequisite to 
perfecting and recording a claim of 
lien. Information concerning date 
and method of service of notice to 
owner as well as date and methcd of 
service of the copy to the contractor 
must then be stated in any claim of 
lien which is subsequently 
recorded. 


Service of Notice to Owner 


Under the present law, a lienor is 
required to serve a notice to owner 
before commencing or not later 
than 45 days from commencing to 
furnish his services or materials. 
The notice to owner sets forth the 
lienor’s name and address, a 
description of the real property and 
the nature of the services or 
materials furnished or to be 
furnished. 

Under the amendment to Section 
713.06(2)(a) being proposed, the 
time within which notice to owner 
must be served would be shortened 
from 45 to 30 days from 
commencing to furnish services or 
materials. 

Even though the statute in its 
present state and as amended 
requires the service of a notice to 
owner as a prerequisite to 
perfecting a lien, this legislative 
enactment has been pretty much 
glossed over by the courts except in 
cases where money may have been 
paid out and no notice to owner had 
been served at the time of such 
payment. In fact, if no harm results 
to the owner, it is the clear trend of 
the courts to ignore or explain away 
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the notice to owner requirement 
entirely. In a proper case, the act of 
filing a claim of lien can be 
regarded as notice to the owner. But 
this does not mean that lienors 
should intentionally disregard the 
notice to owner requirements, 
although at times it seems that many 
of them work very hard in giving 
late notices or no notices at all. 
While it is true that a court in a 
particular case may virtually do 
away with the requirement of 
proper, timely notice to owner, it is 
equally true that the failure to give 
proper and timely notice to owner 
may in other cases completely 
deprive a lienor of all lien rights. 
With the change from 45 to 30 days, 
the number of dilatory notices is 
certain to increase, and all lienors 
should be made aware of the new 
30-day time requirement, should it 
become law. 


Service of Copy of Claim of Lien 


The present law provides in 
Section 713.08 that the failure to 
serve a Claim of lien within 10 days 
after recording renders the claim of 
lien voidable to the extent that such 
failure or delay is shown to have 
been prejudicial to any person 
entitled to rely thereon. 

The changes proposed to 713.08 
would allow serving a claim of lien 
before recording or within 15 days 
after recording. This change, if 
adopted, will facilitate the service 
of the claim of lien without worry as 
to when the recorded lien comes 
back from the clerk’s office after 
recording. Service of the claim of 
lien would simply be made prior to 
recording. The yet-to-be recorded 
claim of lien would be an excellent 
accompaniment to be sent with a 
final demand for payment prior to 
recordation of the claim of lien. 


Presumably, under the proposed 
law as well as under the present law, 
service of a copy of the claim of lien 
is sufficient, and service of such 
copy upon the owner or one of them 
is sufficient. At least this is the 
sensible practice. 

Under the present Mechanics’ 
Lien Law, Section 713.29 provides 
that the prevailing party in an action 
brought to enforce a lien shall be 
entitled to recover a reasonable fee 
for the services of his attorney, to be 
determined by the court, and to be 
taxed as part of his costs. 

Reported cases have virtually 
uniformly held that this section does 
not allow the prevailing party 
attorneys’ fees for an appeal of the 
circuit court’s decision. This has 
never seemed quite right to me, and 
I have never been able to appreciate 
the logic of the courts in denying 
attorneys’ fees for successful 
appeals in mechanics lien litigation, 
except, of course, when I have not 
prevailed on appeal, but none of us 
like to talk about such situations. 

Additionally, in reported cases, 
and I am sure in many which are not 
reported, courts are constantly 
faced with the problem of deciding 
who is the prevailing party. There 
seems to be no such thing as a clear 
cut mechanics’ lien foreclosure 
anymore, if there ever was. The 
defendants in a mechanics’ lien 
foreclosure action seem to come 
back at the lienor and anyone else 
they can think of with a myriad of 
set offs and counterclaims for 
breach of contract, fraud, defective 
workmanship, etc. And when the 
trial is all over and it is time to tax 
costs and fees, the court must 
decide who is the “prevailing party” 
intended to be benefited by the 
attorneys’ fees provision of the 
Mechanics’ Lien Law. 
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Under the proposed changes to 
Section 713.29, which are 
substantial, no mention is made of a 
“prevailing party.” Rather, the 
court is simply required to allow a 
reasonable fee for trial and appeal 
in an amount determined by the 
court in the same manner that costs 
are allowed in equitable actions. In 
other words, just leave it up to the 
judge’s discretion and don’t bother 
him with having to wrestle over 
terminology such as “prevailing 
party.” The unsuccessful litigant 
will think twice before forcing his 
adversary to choose between an 
unfair post-trial settlement and the 
prospect of running up a big legal 
fee on an appeal which has 
questionable merit; and appeals 
with merit need not be abandoned 
for fear of incurring unrecoverable 
fees even if successful. 

It would appear that the efforts of 
those involved in drafting and 
proposing these revisions have 
succeeded in effecting much 
needed changes in the Mechanics’ 
Lien Law, without introducing 
radical or wholesale departures 
from the basic law itself. 0 
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The Role of the National Environmental Policy Act 


(NEPA) in Legal Counselling 


by John Bell 


The National Environmental 
Policy Act (NEPA)! has been 
controversial since it was enacted. 
NEPA will become even more 
controversial as the tensions 
between environmental enhance- 
ment, industrial expansion and 
population growth increase in an 
age of diminishing resources and 
disappearing open spaces. If we are 
to achieve a sane balance between 
these powerful and often 
conflicting forces, we must exert 
thoughtful, vigorous leadership. 
NEPA plays a provocative role in 
this equation since it fuses science, 
law and social customs. As this 
article will demonstrate, legal 
counsellors must develop a 
sensitivity to the spirit of NEPA so 
that they may understand when it 
may be applicable and so that they 
may render responsible legal 
advice. 


Essentially, NEPA stands for the 
proposition that “every federal 
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agency shall consider ecological 
factors when dealing with activities 
which may have an impact on man’s 
environment.” NEPA requires the 
federal government to use “all 
practicable means, consistent with 
other essential considerations of 
national policy,” to restore, protect 
and enhance the quality of the 
environment. In accordance with 
that directive, NEPA requires all 
federal agencies to include in every 
recommendation or report on 
proposals for legislation and “other 
major federal actions significantly 
affecting the quality of the human 
environment’’* a detailed 
statement--referred to as an 
environmental impact statement-- 
about specified matters including 
the probable environmental 
impacts of the proposed action and 
alternative courses of action. 


Because NEPA is framed in terms 
of broad goals and policies, one 
may feel somewhat queasy when 
attempting to apply it to specific 
factual problems. Fortunately, 
since the enactment of NEPA in 
1969, these broad standards have 
been given more specificity 
through governmental interpreta- 
tion® and judicial decisions.® 

In some instances, the necessity 
for litigating the applicability of 
NEPA seems to have been 
motivated by other than public 
interest motives. This is the human 
condition. In other instances, 
however, litigation has occurred 
over genuinely debateable issues of 
law and fact. The decisions 
analyzed in this article reflect the 
broad applicability of NEPA as 
well as some of the problems which 
have arisen because of the statute’s 
broad scope. Several important 
topics will be discussed here: the 
conditions under which the federal 
government may avoid legal 
responsibilities under NEPA, the 
issue of what constitutes 
“environmental” _ considerations, 


the legal duties of a federal agency 
under NEPA even when it is not 
required to prepare an impact 
statement and the issue of what 
facts constitute a major federal 
action significantly affecting the 
quality of the human environment. 


Avoiding NEPA 


EDF v. Matthews’ concerns the 
conditions under which a federal 
agency can avoid complying with 
NEPA. The facts of this case also 
illustrate the uneasy interaction of 
the legal and political processes. In 
1973, the Food and Drug 
Administration (FDA) issued a rule 
declaring that it would give full 
consideration to all environmental 
issues relevant to its approval of 
food additives and new drugs. For 
undisclosed reasons, FDA 
reconsidered its position and, about 
two years later, amended its rule, 
declaring that even if it made a 
determination of an adverse 
environmental impact regarding a 
proposed approval, it (FDA) could 
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take (or refrain from taking) action 
only to the extent that such action 
was “independently” authorized by 
the various food, drug and cosmetic 
statutes it administered. To borrow 
a now notorious phrase, FDA’s new 
rule rendered its prior rule 
“inoperative.” FDA’s new rule also 
made a nifty end-run around 
NEPA. 
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Ironically, it took a private sector 
public interest group, the 
Environmental Defense Fund 
(EDF), to force a confrontation on 
the issue of FDA’s responsibilities 
under NEPA. Seeking declaratory 
and injunctive relief, EDF sued 
FDA on the ground that FDA had 
illegally attempted to avoid its legal 
obligations under NEPA. The 
federal court agreed, granting EDF 
a summary judgment. Regarding 
the interrelationship of the legal 
duties mandated under NEPA to 
legal responsibilities required under 
other federal statutes, the court 
declared: 


NEPA does not supersede other statutory 
duties, but, to the extent that it is 
reconciliable with those duties, it 
supplements them. Full compliance with its 
requirements cannot be avoided unless such 
compliance directly conflicts with other 
existing statutory duties.® 

The court reasoned that, in the 
absence of a statutory provision 
“clearly” excluding consideration of 
environmental factors, no “direct 
conflict” exists and thus NEPA 
requires the fullest practicable 
balancing of relevant environ- 
mental and other factors. 

This decision is sound. 
Nevertheless, given the nature of 
the adversary system, there will be 
doubtless future controversies on 
the issue of what constitutes a 
“clear” statutory provision 
excluding consideration of 
environmental factors. However, as 
the ensuing discussion shows, the 
concept of environmental factors is 
being broadened. It follows that the 
broader that concept, the less the 
chances are that there will be a clear 
statutory provision excluding their 
consideration. 


The Scope of Duties Under NEPA 
In Trinity Episcopal School 


Corporation v. Romney,® the 
plaintiff school agreed not to 
relocate on the basis of alleged 
representations from state and 
federal officials that an area around 
the school would be rehabilitated to 
provide for a balanced mix of 
middle and low income housing. 
When government officials 
attempted to change that mix, the 
plaintiff and other residents sued 
various state and federal agencies, 
including the United States 
Department of Housing and Urban 
Development (HUD), which the 
plaintiffs alleged failed to comply 
with NEPA’s procedural and 
substantive standards in its 
decisionmaking process. 


In determining to award federal 
funds for the project, which was to 
include about 160 units in the part 
under controversy, HUD 
concluded that its action did not 
constitute a major federal action 
requiring the preparation of an 
impact statement. Even so, HUD 
recognized that other provisions of 
NEPA required it to evaluate 
relevant environmental factors.!° In 
reaching its determination, Hud 
simply adopted the unsupported 
statement of local authorities that 
the original housing plan had to be 
modified because there were no 
feasible alternative sites. 


The trial court found that the 
consideration of alternatives was 
necessary only in the context of an 
environmental impact statement 
and that HUD’s acceptance of 
representations by local authorities 
fulfilled HUD’s duty to consider 
alternatives.'' In contrast, the 
appellate court held that both 
conclusions were erroneous as a 
matter of law and remanded the 
case for reconsideration.!2 
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In essence, the appellate court 
held that HUD had a legal duty 
under NEPA independently to 
evaluate appropriate alternatives in 
any case involving “unresolved 
conflicts concerning alternative 
uses of available resources.”!? The 
court chastised HUD for blithely 
accepting unsupported statement 
without “affirmative” verification. 
Finally, the court declared that the 
concept of environmental 
considerations cannot be construed 
narrowly and that NEPA’s scope 
extends beyond obvious considera- 
tions such as air and water pollution 
also to encompass such matters as 
the protection of the quality of the 
life of urban residents.'4 


The impact of the Trinity 
decision is far-reaching. The 
decision should serve as a red flag 
for business planning involving the 
federal government even where it is 
determined that there is no major 
federal action involved. However, 
as the final decision in this trilogy 
will show, it is most difficult to 
determine when the federal 
government will not be involved in 
some way--so that one must ask 
when will NEPA, through one 
provision or another, not be 
applicable. 


The Scenic Rivers Quandry 


The issues discussed previously 
serve as a sound prelude to the 
controversial Scenic Rivers'5 
decision. In this case, a private joint 
venture sought to develop and sell 
lots in a subdivision. The entire 
project was privately planned, 
funded and constructed. However, 
since the lots were to be sold on an 
interstate basis, the company had to 
file required disclosure documents 
with HUD pursuant to the 
Interstate Land Sales Full 
Disclosure Act.'® HUD eventually 
declared the disclosure documents 
effective and sales began. The 
plaintiffs then sued to halt sales, 
seeking a declaratory judgment that 
HUD had to prepare an 
environmental impact statement 
before it could allow sales to 
continue on an interstate basis. 

HUD argued that its action in 
reviewing the disclosure documents 
did not constitute a major federal 
action which significantly affected 
the quality of the human 
environment and thus no impact 
statement was required. The trial 
court and the appellate court 
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disagreed, holding that HUD’s 
action constituted a major federal 
action and thus that HUD had to 
prepare an environmental impact 
statement. The practical effect of 
the holding was to halt all interstate 
sales of the subject property. 

The heart of the appellate court’s 
conclusion that HUD’s review 
process constituted a major federal 
action was predicated upon the 
court’s assertion that since HUD 
had the legal authority to suspend 
the filing--thus cutting off the 
developer’s ability to obtain funds 
on an interstate basis--HUD 
controlled the “ultimate direct 
consequences” on the environment 
of the proposed project.'7 Implicit 
in that reasoning, such as it is, was 
the court’s earlier declaration that 
the development would “unques- 
tionably” have a substantial impact 
on the environment. Since HUD’s 
action would effectively determine 
the fate of the development 
financially, HUD’s action therefore 
became a major federal action as if 
by delicate osmosis. While the 
court’s assertion about HUD’s 
authority is correct, the court's 
reasoning in determining that there 
was a major federal action 
significantly affecting the 
environment is suspect. 


The Scenic Rivers decision is an 
example of hard facts making bad 
precedent. The proposed housing 
project bordered on a state- 
designated scenic river. Three 
thousand lots were to be sold. Each 
home was to have a septic tank 
which apparently would cause 
discharges of human and other 
refuse into the river, thereby 
rendering it less scenic. No doubt 
these facts weighed heavily upon 
the court. 

Regardless of these less than 
appealing facts, the court’s holding 
that HUD’s action in reviewing the 
land sales disclosure documents 
triggered NEPA’s impact statement 
requirements presents many 
real world problems which could 
have harsh effects upon legitimate 
and sound business endeavours.!* 

The Scenic Rivers decision raised 
but failed to analyze not only its 
implications but also the proper 
relationship between a _ pure 
disclosure statute and NEPA. 
Should a disclosure statute such as 
the Interstate Land Sales Full 
Disclosure Act be de_ facto 
amended or supplemented by 
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NEPA also to require substantive 
environmental analyses by the 
government agency reviewing the 
disclosure documents? If one 
answers this question affirmatively, 
how then are other disclosure 
statutes such as the Securites Act of 
1933! affected? Would the United 
States Securities and Exchange 
Commission also have to prepare an 
environmental impact statement in 
connection with every disclosure 
document filed with it? The time 
and manpower implications of such 
a requirement are staggering.?° 
These quandries illustrate the 
potential harsh problems raised if 
the Scenic Rivers decision is carried 
to its logical extreme. Even ardent 
environmentalists are blanching at 
these possible unfortunate 
consequences. 

Based upon the facts given in 
Scenic Rivers, one can easily agree 
that something should have been 
done to force more rational 
planning. The harder question is 
whether the end justified the means. 
And we are told so little. For 
example, we are not told what 
action, if any, the developer took to 
comply with applicable local, state 
and federal environmental laws.?! 
We are not told if any of these 
significant facts were disclosed in 
the developer's land sales 
documents. And we are not told 
what, if any, action was taken by the 
state and federal agencies charged 
with the responsibility to protect 
the environment. 


Even assuming as fact the 
implication that the development 
would have an undesirable 
environmental impact should not, 
in and of itself, be allowed to distort 
sound legal analysis and convert a 
private project into a_ federal 
project. As suggested, there are 


other, sounder ways to redress the 
balance. 

In any event, in order for NEPA 
to be applicable, there must be 
some federal nexus to the subject 
matter.22 The federal government 
must have some direct decision- 
making power or planning 
responsibility in connection with 
the proposed project. In this case, 
the federal government did not 
initiate the project, did not 
participate in it, provided no 
funding for it and had no 
responsibility or control over any 
aspects of it other than its role in 
reviewing the disclosure 
documents. Should this review role, 
standing alone be sufficient to 
create a major federal action 
significantly affecting the 
environment? 

Because of its potential negative 
practical consequences, the Scenic 
Rivers decision could do more harm 
than good to rational environmental 
progress. Not only would it create 
incredible administrative burdens 
for HUD but it would also misdirect 
attention from the root problem 
causing the Scenic Rivers dilemma: 
the failure of state and federal 
government, the business 
community--and all of us--to 
demand that real estate developers 
factor environmental enhancement 
into their planning processes before 
they file disclosure documents. 


Conclusions 


The decisions discussed in this 
article show that environmental 
considerations must increasingly be 
factored into the decisionmaking 
process. This is certainly so where 
the federal government has a direct 
nexus to the proposed action. And 
this is arguably so even where there 
is a nexus as indirect as the authority 
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to review disclosure documents. 
Secondly, these decisions show 
that the federal government cannot 
avoid making independent 
evaluations of environmental 
considerations except in the 
narrowest circumstances. 


Third, these decisions show once 
again that the legal and business 
communities must demand 
thoughtful and careful planning to 
avoid unnecessary litigation and 
unfortunate problems. 


Finally, these decisions show that 
legal counsellors must become 
increasingly aware of the 
applications of and trends 
developing under NEPA so that 
they can advise their clients wisely. 
Not every decision concerning 
NEPA will be sound. This is to be 
expected. Environmental issues 
often involve raw emotions and 
require excruciating decisions on 
closely balanced factors. This 
reality, when coupled with the 
abstractness of NEPA, will 
inevitably cause headaches and 
problems. Nevertheless, the impact 
of NEPA has been and will be 
healthy since it has forced a 
growing awareness of and 
sensitivity to man’s interrelation- 
ships with the web of life. 0 
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! The National Environmental Policy Act 
of 1969, 42 U.S.C. §4321 et seq. 

2 Zabel v. Tabb, 430 F. 2d 199, 211 (5th 
Cir. 1970), cert. denied, 401 U.S. 910 (1971). 

3 42 U.S.C. §4331(b). 

4 42 U.S.C. §4332(2)(C). 

5 E.G., see the revised guidelines of the 
Council on Environmental Quality (CEQ) 
for the preparation of environmental impact 
statements, 40 CFR Part 1500 (1973) and the 
requirements of the U.S. Department of 
Housing and Development (HUD) in the 
HUD Handbook 1390.1, 38 Fed Reg. 19182 
et seq., amended 39 Fed. Reg. 38922. 

6 These decisions are traced admirably by 
F. Anderson in NEPA in the Courts--A Legal 
Analysis of the National Environmental 
Policy Act (1973). 

7 8 ERC 1877 (D.D.C. 1976). 

8 Id. at 1878. 

8387 F. Supp. 1044 (S.D.N.Y. 1974), 
modified, 523 F . 2d 88 (2d Cir. 1975), 8 ERC 
1033. 

” See note 5 supra. 

'! 387 F. Supp. at 1082. 

'2 8 ERC at 1036. 

13 42 U.S.C. §4332(2). 

'4 The Second Circuit's foremost 
enunciation of this principle occurred in the 
fascinating case of Hanly v. Mitchell, 460 F. 
2d 640, 647 (2d Cir. 1972), cert. denied, 409 
U.S. 990. 

'5 382 F. Supp. 69 (E.D. Okla. 1974), aff'd 
in part and rev'd in part, 520 F. 2d 240 (10th 
Cir. 1975), 8 ERC 1021, cert. granted, 96 Sup. 
Ct. 444 (1975). 

16 15 U.S.C. §1701 et seq. The legislative 
history underlying this Act declared 
repeatedly that it was to be used to ensure 
full disclosure, not to pass upon the merits of 
a given project. S. Rep. No. 1123, 90th Cong., 
2d Sess. 110 (1968). The Act was patterned 
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'7 520 F. 2d at 244, 8 ERC at 1024. 

18 In its brief to the U.S. Supreme Court, 
the Solicitor General stated that HUD had 
some 7,000 effective filings. If HUD had to 
prepare an environmental impact statement 
for each of those filings, the number of such 
impact statements would exceed the total 
number prepared by all federal agencies 
during the first four and one-half years of 
NEPA’s existence. Even if the Scenic Rivers 
decision was deemed prospective only, the 
number of impact statements HUD would 
have to prepare would exceed as much as 
ten-fold the highest annual number prepared 
by any other federal agency (excluding the 
U.S. Securities and Exchange Commission, 
which could also be adversely affected). 
Solicitor General's brief at pp. 11, 24-25 (Feb. 
1976). 

15 U.S.C. §77a et seq. The SEC 
supported the Solicitor General's brief to the 
U.S. Supreme Court, note 18 supra, because 
of the possible adverse impact of the Scenic 
Rivers decision upon the nation’s capital 
markets where timing is critical. About 2,800 
registration statements were declared 
effective by the SEC in fiscal 1974. There is 
no way the SEC’s small staff could prepare 
environmental impact statements for all of 
those filings short of enourmous increases in 
staffing. Even that would not resolve the 
timing problems. See also NRDC v. SEC, 
389 F. Supp. 689 (D.D.C. 1974), 7 ERC 1199, 
which dealt only with the inclusion of 
relevant environmental disclosures in 
filings, not with any issues relating to the 
preparation of impact statements. 

20 See notes 18 & 19 supra. 

2! For example, if pollutants were to be 
discharged into navigable waters, the 
developer should have been required to 
obtain the required National Pollutant 
Discharge Elimination System (NPDES) 
permit from the U.S. Environmental 
Protection Agency pursuant to the provisions 
of the Federal Water Pollution Control Act, 
as amended, 33 U.S.C. §1151 et seq. 

22 Thus, CEQ’s own guidelines require a 
(a) major action, (b) which is a federal 
action, (c) which has a significant effect and 
(d) which involves the quality of the human 
environment. 40 CFR §1500.6(c). See also 
Hanley v. Mitchell, Note 14 supra. 
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The mace at local 880 were out of work and out 
of luck. Their plant was being closed down. 


Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 
the local firm persuaded the reluctant comp =! 


to enter negotiations. The workers’ bet oad off. 


The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 
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Equal Protection and the Rights of the Handicapped 


By Jeremy E. Gluckman 


It may now safely be said that the 
principle of nondiscrimination has 
become meaningful and basic rule 
of legal conduct in this country. It 
has long been expressed in theory in 
our basic jural postulate, but only in 
the last quarter century or so have 
legislation and countless judicial 
decisions fleshed out the theory into 
a mature rule of legal conduct. 
There remains now only the 
question, and this may have been 
the ultimate and basic question 
seeking answer throughout the long 
historical development of this 
principle, of the precise limits to 
which the principle may be 
expanded. When considering the 
rights of the handicapped citizens 
of this country, as this article seeks 
to do, the answer to this question 
may be nothing less than a 
declaration of their rights to live in 
the world! or their final irrevocable 
consignment to its dusty and 
forgotten corners. 

The principle of nondiscrimina- 
tion of laws as expressed in the 14th 
amendment to the United States 
Constitution and sometimes traced 
to the 5th amendment to the 
Constitution and as it was expressed 
or repeated in some form or other in 
every state constitution, mandates 
that government exercising its 
legislative powers guarantee equal 
protection to all. They guarantee as 
well the right of every citizen to the 
due process of law as the constraints 
of social living are impressed upon 
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our lives. The principle as it is found 
in practice in the United States does 
not, however, negate the propriety 
of distinctions and legal 
differences. It merely dictates 
equality of treatment based upon 
these differences and distinctions 
arrived at and tested through the 
due process of law. Herein lies the 
problem, and perhaps the 
salvation for the handicapped of 
this country, for in recognizing the 
propriety of differences and 
distinctions in the law and legal 
rights, the principle of nondiscrim- 
ination sets the task of dividing 
the people into classes and 
arranging their rights by priority. 
Implicit in any process of 
classification and prioritization are 
certain tasks and imposed upon 
these tasks in the American legal 
system are the restraints imposed 
by legislation and judicial decision. 
Let us proceed then to an 
examination of these tasks and the 
legal restraints under which they 
must be accomplished as they relate 
to the rights of the handicapped. 

The United States Supreme 
Court in Stanton v. Stanton? 
reiterated the rule that classification 
must be rationally based upon 
“some ground or difference” 
common to an entire group and 
having “a fair and_ substantial 
relationship to the object of the 
legislation.” The interface between 
those advantaged and those not, 
could logically occur at any point on 
the continuium in the range of 
differences but the Court has ruled 
that to survive the legal test of 
nondiscrimination the interface 
must occur precisely at the point 
where those advantaged will have 
been singled out because their 
defining characteristic or 
characteristics fairly and 
substantially relate to the 
permissible legislative purpose of 
the law in question. 

Viewing the problem of equal 


protection as one essentially of 
division, of judging the proper 
interface between those who gain 
an advantage and those who do not, 
the problem of the handicapped 
can be brought into sharper focus 
by viewing them as a class of 
persons facing the rest of society 
from the position of their limited 
physical or mental capabilities. As 
such they will then be discriminated 
against by any legislation that seeks 
to benefit anyone, restrict access, or 
do either of these two things 
indirectly on the basis of physical or 
mental capabilities. This opens up a 
wide range of legislative 
enactments to equal protection 
challenges by the handicapped. 
Many laws without intending to 
discriminate proceed from a basic 
presumption of the general range of 
physical and mental capacities. 
They thus, unintendedly, perhaps, 
discriminate against those whose 
capacities vary from the norm on 
the side of limitations. An obvious 
example would be in the case of any 
legislation seeking to set design 
standards. In the same line would 
be laws setting safety standards or 
generally regulating business 
conduct.’ 
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This perhaps should all be taken 
more as a plea from the 
handicapped than an accurate 
statement of legal principles 
existing to their benefit. If we make 
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a logical extension of this analysis, 
however, the way in which a cogent 
and persuasive argument might be 
made should be clear. Given the 
basic assumption that in some way 
almost all legislation effecting 
human life presupposes certain 
basic capability characteristics 
were actually the case, then the 
discriminatory possibilities of 
such legislation becomes clear. For 
example, automobile safety design 
standards require that a wide range 
of design features be included in 
every vehicle manufactured or sold 
in the United States. Obviously the 
accomplishment of the legislative 
purpose of improving motor 
vehicle safety presupposes the 
normal range of physical capacities 
on the part of the product users. But 
the technology does exist now to 
make such vehicle both safe and 
accessible to a large group of 
handicapped individuals with a 
wide range of lesser capabilities.‘ It 
is not discriminatory state action 
then if the state effectively has 
chosen not to make benefits, or 
even access, available to an 
arbitrarily selected 20 or 30 per cent 
of the population. For the 
handicapped the argument is that 
they are effectively being excluded 
from access to benefits, facilities or 
rights that are made generally 
available to others in society. They 
do not seek special treatment.5 
This general approach, however, 
has not been the one used by most 
courts in deciding equal protection 
or nondiscrimination questions. 
These attempts at precision are 
unfortunately today all too familiar 
to regular readers of this column 
and need not be reviewed in detail 
again. It is enough to say that while 
these approaches have not 
ultimately and finally disposed of 
the rights of the handicapped to 
equal protection, they have done 
very little to help. Let us review 


them, however, and suggest how 
effective arguments might be made 
for extending legislatively 
conferred benefits to the 
handicapped. Because most 
hopeful litigators in the equal 
protection field begin by making an 
argument for strict judicial scrutiny 
of legislation under attack, let us 
begin there. 


Strict Scrutiny Test 


It is the strict scrutiny test which 
has almost always been applied in 
successful attacks on legislation.® 
To invoke the test it must be alleged 
that a fundamental right has been 
infringed upon or that an inherently 
suspect class has been established, 
i.e., a class defined by 
characteristics which themselves 
are suspect, irrational or 
impermissible. A large number of 
rights have been traced to the 
Constitution and therefore 
determined to be fundamental.’ 
The argument does not appear to 
have been made widely,’ but 
perhaps should be, that any 
legislation affecting such 
fundamental rights which 
effectively excludes the handi- 
capped from participation and 
perhaps even that legislation which 
does not make some affirmative 
provision for their access, 
impermissibly discriminates against 
handicapped individuals. For 
example, any scheme of legislation 
relating to voting which regulated 
the design of voting booths so as to 
prevent wheelchair occupants from 
voting would be unconstitutional 
unless some alternative means for 
voting were prescribed such as 
absentee balloting. How far this 
argument might be pushed is 
uncertain. Query, could a litigant 
compel a city without adequate 
public transport accessible to the 
handicapped to provide him with 
travel arrangements to and from his 
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local polling site?® 

A suspect class is one with a 
history of purposeful unequal 
treatment or so politically 
powerless “‘as to command 
extraordinary protection from the 
majoritarian political process.”! It 
may also be one whose defining 
characteristics are congenital, 
involuntary, immutable or 
faultless.'!! If there existed any law 
which singled out a class of 
individuals defined by physical or 
mental handicap, a court should 
find itself hard pressed not to find 
the class somewhat suspect. 
Unfortunately, such legislation 
generally is clearly related to some 
permissible legislative purpose and 
the class of handicapped 
individuals excluded from 
participation is clearly excluded 
because its handicap makes 
participation under our current 
state technology impossible or 
hazardous. Far more commonly, 
statutes overtly referring to 
handicapped class confer a benefit 
and are not likely to be attacked. Of 
far more importance are laws such 
as those discussed above which 
purport to make no classification 
for any purpose but effectively do 
so by assuming a basic equality of 
capabilities for all and thus 
effectively prevent the handi- 
capped from participating in the 
legislated benefits. 


Congress, Courts Divided 


In any case, Congress and the 
court now appear divided on the 
issue of the quality of a class based 
on handicaps. Congress in a 1974 
report expressed a clear view that 
any classification based on physical 
or mental handicap should be 
considered invidious as classifica- 
tions based upon race, color, creed, 
sex, etc.!? 

Such classifications place a 
stigma on an individual for 
something he has no control over. 
They become a self-fulfilling 
prophecy whose result is an 
isolation and misery which a mature 
society such as ours should not 
tolerate. 

The reverse view was expressed 
by the United States Supreme 
Court in Frontiero v. Richardson: 
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and what differentiates sex from such 
nonsuspect statuses as intelligence or 
physical disability, and aligns it with the 
recognized suspect criteria, is that the sex 
characteristic frequently bears no relation to 
ability to perform or contribute to society. 
Since the case itself dealt with 
discrimination based on sex and not 
physical or mental handicaps, the 
language quoted is clearly dicta. 
Whether this view will be followed 
if the issue is properly raised is 
uncertain. It would appear to add 
an additional test for suspect class 
not previously used. The issue of 
whether the characteristics used to 
define a class are related to an 
ability to perform, or contribute to 
society is considered under other 
tests in this field of the law. It may 
raise an exception to the strict 
scrutiny test but should not be 
determinative of whether a class is 
suspect or not.!5 

The state making a law which 
appears to discriminate against a 
class not suspect or impinging a 
right not deemed fundamental will 
have the benefit of a presumption 
of constitutionality in its favor. In 
such cases a “rational basis” test will 
be applied and the challenging 
party will have a burden to show 
that the class as defined bears no 
rational relationship to the 
legislative purpose being sought.'® 
Little discussion will be devoted 
here to consideration of this 
standard since the courts have 
almost uniformly applied it when 
affirming constitutionality.'’ The 
vague possibility of winning such a 
case should not be _ ignored, 
however, and except in cases where 
there is a very clear relationship 
between the characteristic of the 
handicap and the right denied, e.g., 
safety regulations, etc., the court 
should be urged to consider the 
alternative possibilities presented 
by modern technology. The point 
should always be made that the 
handicapped seek only the 
possibilities which the legislation 
extends to others and not special 
treatment. 


As a final consideration, both the 
potential and need for reform of 
existing legislation purporting to 
confer special benefits upon the 
handicapped need review. The fact 
that such legislation confers certain 
very valuable benefits on a selected 
class of citizens, for whatever 
purpose, may be repugnant to 
some, but of far greater concern is 
the fact that much of this legislation 
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is drawn in terms of a variety of 
subclasses of handicapped people. 
Benefits are conferred upon some 
with the idea that they are most in 
need of them and many other 
differently but equally severely 
handicapped are denied these 
benefits which might be of 
substantial value to them. Examples 
of such laws affirmatively 
benefiting the handicapped are the 
Vocational Rehabilitation Act 1973, 
29 U.S.C.§701 et seq. (right to 
nondiscrimination in federally 
funded employment, etc.), the 
Urban Mass Transportation Act 
1964, 49 U.S.C. §1604 et seq. (right 
to reduced fares on federally 
assisted mass transit, etc.), the 
Interstate Commerce Act 49 U.S.C. 
§1 et seq. (nondiscrimination by 
common carriers in commerce), 
and the Architectural Barriers Act 
1968, 42 U.S.C. §4151 et seq. 
(removal of architectural barriers to 
the handicapped in federally 
assisted construction).!* Florida has 
its own example in Florida Statutes 
413 which is an expanded version of 
a model “white cane” law adopted 
in a large number of states. 

In certain of these laws special 
benefits are conferred on the blind, 
the aged, or the paraplegic. The 
legislature may not have given 
adequate consideration as to 
whether its purposes might have 
been more widely achieved by an 
expanded class of handicapped 
beneficiaries. While it is doubtful 
that an affirmatively conferred 
benefit could impinge a 
fundamental constitutional right, it 
is certainly possible that a court 
might be convinced that any 
excluded subgroup of handicapped 
individuals form a suspect class. In 
Florida the possibilities for 
invoking a strict judicial scrutiny 
test should be somewhat enhanced 
in this area by our constitution 
which in the last line of Article I, §2 
states: “No person shall be deprived 
of any right because of race religion 
or physical handicap.” [Emphasis 
added] 


The question for a court to 


answer here appears to be whether 
the complaining class faces 
circumstances so similar to those 
faced by the benefited class that it 
should be entitled to share the 
benefit. In such a case the state or 
federal legislature must demon- 
strate some rational basis for their 
choice not to include the 
challenging class or the converse, an 
appropriate governmental interest 
must be suitably furthered by the 
differential treatment.'® If these 
tests cannot be met it can 
effectively be argued that the 
benefits conferred be judicially 
extended to the wider class formed 
by the addition of the excluded 
subclass. 

The ultimate direction of the 
principle of nondiscrimination in 
the American legal context must be 
to insure truly equal opportunities 
for all the people. The wealth of 
public expenditure must be 
equitably expended to promote the 
fullest possible realization of every 
person’s potential. The fact that any 
individual’s ultimate physical or 
mental potential may already have 
been limited through no fault of his 
own should not be used to justify a 
denial to him of the fullest 
possibilities our society may 
produce. To do less is to deny the 
right of the handicapped to live in 
the world and forever to condemn 
them to isolation and self-doubt. No 
doubt the ultimate tool to achieve 
this end is legislation, but the 
potential of the courts and 
constitutionally mandated equal 
protection must not be overlooked. 


O 


FOOTNOTES 


' Unrepentant acknowledgment for the 
plagarism of this phrase and the concept it 
represents must here be given to Professor 
Jacobus ten Brock who being blind himself 
gives a very scholarly and feeling plea for the 
right of the handicapped to live in the world 
in his article, “The Right to Live in the World: 
The Disabled in the Law of Torts,” 54 Calif. 
L Rev. 841 (1966). 


295 S. Ct. 1973 (1975) citing Royster 
Guano Co. v. Virginia, 253 U.S. 412, 415 
(1920). 
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3 Public Utilities Commission v. Pollack, 
343 U.S. 451 (1952); Boman v. Birmingham 
Transit Co., 280 F. 2d 531 (5th Cir. 1960). See 
also Burton v. Wilmington Parking 
Authority, 365 U.S. 715 (1961) where a 
private business located in, and an integral 
part of, a public service building was 
declared controlled by state actions. The 
simple fact of state regulation, however, has 
been held not to constitute sufficient state 
action to trigger the protection of the 14th 
amendment, Jackson v. Metropolitan Edison 
Co., 95 S.Ct. 449 (1974); Moose Lodge 107 v. 
Irvis, 407 U.S. 163 (1972). 


4 Courts should always be encouraged to 
consider changed circumstances based upon 
technological advances. States cannot 
constitutionally “disdain present realities,” 
Stanley v. Illinois, 405 U.S. 465, 92 S.Ct. 1208, 
1215; and economic considerations alone do 
not outweigh deprivation of fundamental 
rights, Shapiro v. Thompson, 394 U.S. 618 
(1969). 


5 In the cases of San Antonio Independent 
School District v. Rodriguez, 93 S.Ct. 1278, 
36 L. Ed 2d 16, 411 U.S. 1 (1973), and 
McInnis v. Shapiro, 293 F. Supp. 327 (N.D. 
Ill. 1968), aff'd in McInnis v. Ogiline, 394 U. 
S. 322 (1969), the U. S. Supreme Court 
adopts this sort of reasoning in ruling on the 
rights of non-English speaking and retarded 
children for access to normal classroom 
education. 


6“Developments in the Law - Equal 
Protection”: 82 Harv. L. Rev. 1065 (1969). 
7San Antonio Independent School 


District v. Rodriguez, supra. Memorial 
Hospital v. Maricopa County, 94 S.Ct. 1076, 
39 L Ed. 2d 306, 415 U.S. 250 (1974) travel; 
Dunn v. Blumstein, 405 U.S. 12 (1956) 
facilities for criminal appeal; Skinner v. 
Oklahoma, 316 U.S. 535 (1942) procreation. 
See also note 48 at page 849 of ten Brock 
supra, for an extensive list of rights viewed as 
fundamental at common law. Useful 
legislative expressions of the general 
basicness of rights to a normal life for the 
handicapped can be found in “Congressional 
Declaration of Findings and Policy” in Title 
III of the Rehabilitation Act Amendments of 
1974 $301 and also Congressional Finding 
under Older Americans Act, 42 U.S.C. §3001. 
Oregon v. Mitchell, 400 U.S. 112, 240, 248- 
249, 91 S.Ct. 260, 322, 326, 27 L. Ed. 272 
(1970) states the proposition that such 
opinion statements of coequal branches of 
government should be considered. 

8 See Note 5, supra. 

® Arguments made in Florida for an 
application of the strict scrutiny test relating 
to fundamental rights should be somewhat 
strengthened by reference to Fla. Const. 
Article I, §2 (amended 1974) which insures 
the handicapped a right to nondiscrimina- 
tion in general, see Creighton v. Pope, Ill. 54 
N.F 2d 543, for the proposition that statutory 
or constitutional provisions are the only basis 
for compelling state or local governments to 
grant relief to blind citizens. 


10 Justice Powell in San Antonio 
Independent School District, supra at S.Ct. 
1299, U.S. 37. 

'! See also U.S. v. Carolene Products, 304 


U.S. 144 (1938). 

12 Senate Report No. 1297, 93rd Congress, 
2nd Session at p. 38-39 in hearings on 
Vocational Rehabilitation Act 1973, 29 
U.S.C. §794 et seq. 

13 41] U.S. 677, 37 L. Ed. 2d 583, 93 S.Ct. 
1764 (1973). 

14 Fronteiro, supra at 686. 

15 Of general interest on the issue of the 
nature of handicapped persons as a suspect 
class is “Uncle Tom and Tiny Tim: Some 
Reflections of the Cripple as Negro,” 38 
Amer. Scholar 412 (1969). 

16 Jimenez v. Weinberger, 417 U.S. 628, 41 
L. Ed 2d 363, 94 S.Ct. 249 (1974); James V. 
Strange, 407 U.S. 128 (1972); Weber v. Aetna 
Casualty & Surety Co., 31 L. Ed. 2d 768 
(1972); McGowan v. Maryland, 366 U.S. 420 
(1961). See also “In Search of Evolving 
Doctrine on a Changing Court: A Model fora 
New Equal Protection,” 86 Harv. L. Rev 1, 
10-20 (1972). 

17 See Note 6, supra. 

18 See also Amtrack Improvement Act 
1973, 45 U.S. 545(c) (Aid of Corporation to 
facilitate use of trains by the handicapped) 
and President’s Committee on Employment 
of the Handicapped, A Survey of State Laws 
to remove Barriers (1973). 

19 Jimenez, supra (rights of certain 
subclasses of illegitimate children to receive 
Social Security benefits); Police Dept. v. 
Mosly, 408 U.S. 92, 33 L. Ed. 2d 212, 92S.Ct. 
2286, 1972 (restrictions on the right to picket 
to labor disputes only); Reed v. Reed, 404 
U.S. 71, 301 L. Ed 2d 225 (1971) (right of 
females to equal consideration as potential 
administrators for estates). 
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Florida Little FTC Act: New Consumer Rights 
in the Marketplace 


By Rod Tennyson 


On February 25, 1976, the 
Florida Supreme Court confirmed 
a new legal relationship between 
consumers and the business 
community by upholding the 
State’s Little FTC Act from 
constitutional attack.! The court 
unanimously declared in 
Department of Legal Affairs v. Lee 
Rogers d/b/a/ American Holiday 
Association, that Florida’s Little 
FTC Act, which declares “unfair 
methods of competition, and unfair 
or deceptive acts or practices” to be 
unlawful,? met both due process 
and legislative delegation of 
authority constitutional require- 
ments. The importance of the 
court’s decision can best be 
appreciated with reference to other 
publications which describe the 
Little FTC Act’s broad application, 
liberal attorney’s fee provision, and 
remedies to antitrust principles, 
advertising, sales, and contracts.? 
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However, this article will not 
attempt to detail the application of 
the Little FTC Act to specific 
marketplace problems, but rather 
concentrate on the court’s decision 
in Lee Rogers as the first major 
Florida judicial decision under this 
new law.‘ 

In its opinion by Justice Roberts, 
the court correctly stated the 


original action of the Department of 
Legal Affairs against Lee Rogers 
d/b/a American Holiday 
Association:5 


... the Department of Legal Affairs filed an 
amended complaint against appellee, Lee 
Rogers doing business as American Holiday 
Association and charged violation of said 
statute in that appellee failed to comply with 
the requirements of Section 501.204, Florida 
Statutes, because he is wagering with the 
contestants on the outcome of the contest in 
violation of the public policy of Florida and 
since this conduct fails to meet the trade 
practice standard imposed by the decisions 
of the Federal Trade Commission and 
federal courts pursuant to the legislative 
intent of Section 501.204(2), Florida Statutes. 
(e.s.). 


The Department had used the 
Little FTC Act in this action 
because federal and sister state 
trade case law had consistently held 
that a “violation of public policy” 
such as the use of gambling devices, 
is an “unfair” trade practice. The 
Department also took the position 
that a “violation of public policy” is 
an evolving concept depending on 
the changing market conditions, 
ethics, and consumer problems. 
The Department argued that, since 
these Federal Trade Commission 
and sister state decisions concerning 
“violations of public policy” and 
“unfair” trade practices were 
made prior to the enactment of the 
Little FTC Act, they were a proper 
standard to protect the Act from 
constitutional attack. 

The trial court had rejected the 
Department’s position declaring 


Sections 501.204 and 501.205 of the 
Act to be unconstitutionally vague 
and an unlawful delegation of 
legislative authority.’ In reversing 
the lower court’s decision, the 
Supreme Court concluded:§ 


Sub judice the trial court determined that the 
subject act is so vague, uncertain and 
indefinite that one may not know from the 
statute what he may or may not do. We do 
not agree. The act is not so vague as to negate 
its constitutionality by violating substantive 
due process. Ofttimes we have reiterated 
that it is fundamental that a statute be 
construed in such a manner so as to 
effectuate legislative intent and that all 
doubts to the validity of a statute be resolved 
in favor of its constitutionality. 


Although it is clear that the 
Supreme Court upheld the 
constitutionality of the Little FTC 
Act, some questions are raised as to 
how they interpreted the new law. 
The court, indirectly interpreted 
the Act through reference to other 
case law:® 
Against a constitutional attack on the 
Washington Little FTC Act on the basis of 
vagueness, the Supreme Court of 
Washington upheld the validity of the act. 
We find no fault in the cogent reasoning of 
the Washington court in State of Washington 
v. Readers Digest Assn., Inc., 81 Wash. 2d 
259, 501 P. 2d 290 (1972). . . (e.s.) 

It would appear that the Florida 
Supreme Court is adopting the 
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entire reasoning of the Washington 
court in Readers Digest. However, 
in relation to the use of federal trade 
case law to interpret its Little FTC 
Act, the Washington court stated:!” 


Respondent contends that RCW 19.86.920 
should be construed to incorporate only 
federal judicial precedents existing on the 
date of its enactment. It cites Yelle v. Bishop, 
55 Wn. 2d 286, 303, 347 P. 2d 1081 (1959) and 
State ex rel. Kirschner v. Urquhart, 50 Wn. 2d 
113,310 P. 2d 261 (1957) in which we held at 
page 137: 


“Statutes adopting existing federal rules, 
regulations, or statutes are valid, but 
attempts to adopt future Federal rules, 
regulations, or statutes are unconstiuttional 
and void.” 


The adoption of future federal rules, 
regulations, or statutes would be an 
unconstitutional delegation of legislative 
power. 


The rule, however, does not necessarily 
require the result reached by respondent. 
RCW 19.86.920 does not adopt any federal 
judicial precedents. It merely states that in 
construing the act the state courts are to be 
guided by the interpretation given by federal 
courts to federal statutes dealing with similar 
matters. In the final analysis the 
interpretation of RCW 19.86.020 is left to the 
state courts. This enables us to arrive at the 
statute’s meaning by the same “gradual 
process of judicial inclusion and exclusion” 
used by the federal courts. When 
appropriate we will consider the pertinent 
federal court interpretations of section 5 of 
the FTC Act. But in each case the question of 
what constitutes an “unfair method of 
competition” or an “unfair or deceptive act 
or practice” under RCW 19.86.020 is for us, 
rather than the federal courts, to determine. 
Since federal judicial interpretations are 
guiding but not binding, we may consider all 
relevant precedents, including that decided 
after the enactment or RCW 19.86.920. (e.s.). 


On this same question of adopting 
future federal decisions by state 
statute, the Florida court 
concluded:!! 


Another aspect of the issue of delegation of 
legislative authority concerns the question of 
whether the legislature by the subject act 
intended to incorporate future (subsequent 
to the effective date of the statute) decisions 
of the Federal Trade Commission and 
federal court decisions. To preserve the 
constitutional validity of the act, we would 
have to say that the legislative enactment 
intended only decisions made prior to its 
enactment. 


These positions by the 
Washington and Florida courts are 
not as inconsistent as they first 
might appear. Both courts state the 
standard constitutional principle 
concerning in futuro adoption of 
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federal regulations by state statute. 
However, the Washington court 
clearly states that it may also 
consider new FTC decisions, as 
well as old, in defining the meaning 
of the state statute. The Florida 
court is not so specific on this point 
but does not close the door on the 
Washington rational. In fact the 
Florida court has liberally 
construed the Act, as Justice 
England suggests in his concurring 
opinion:!2 

As regards limitations on the reach of the act, 
I agree with the majority that it is not 
necessary to restrict the act, as appellants 
suggest, solely to unfair and deceptive trade 
practices as defined by the courts and the 
Federal Trade Commission on the date our 
law became effective. That construction 
would so confine the act as to defeat the 
legislative purpose for its enactment. The 
legislature had already tried that approach 
and found it wanting. The majority has 
correctly gone beyond the federally defined 
areas which existed on October 1, 1973, to 
accommodate an evolving state policy on 
marketplace mores. Under the court’s view 
with which I generally agree, the Little FTC 
Act taken as a whole means: (1) that Florida’s 
public policy is antagonistic to deceptive and 
unfair trade practices in all forms, without 
regard to what prohibited practices may 
have been experienced or regulated in the 
federal sphere; (2) that Florida’s public 
policy should, to the fullest extent possible, 
be harmonized with federal policy on the 
same subjects when both jurisdictions 
consider certain classes of activity within the 
bounds of acceptable commercial propriety, 
both for ease of administration and for the 
prevention of interstitial gaps between 
interstate and intrastate regulation of the 
same activity; and (3) that Florida’s 
declaration of commercial policy need not 
be made rigid to the point of ineffectiveness, 
but may be “fleshed [sic] out” by 
administrative action to meet changing 
circumstances within our borders. (e.s.) 


Justice England, with Justice 
Sundberg concurring, concludes 
that the majority has in effect 
adopted the Washington court's 
rationale that the definition of an 
“unfair” trade practice must be 
reached through the “gradual 
process of judicial inclusion and 
exclusion.” A closer examination of 
both the Washington and Florida 
courts’ decisions show a 
concurrence of opinion, although 
achieved by different routes, for a 
broad interpretation of the Act as 
England suggests. 

As earlier discussed, the 
Department argued that pre-1973 
sister state and Federal Trade 


Commission decisions declared 
any “violation of public policy” to 
be an “unfair” trade practice. The 
Department maintained that these 
decisions were sufficient standard 
to meet any constitutional attack, to 
which the court responded:!* 


Appellant suggests that a mandatory reading 
of the word “shall” requiring the enforcing 
and rule making authority to comply with 
the Federal Trade Law standard in effect on 
or before the effective date of the law would 
be such a construction as to preserve the 
constitutional validity of the act by 
establishing adequate specific standards to 
guide the enforcing and rule-making agency 
in exercise of powers delegated. We agree 
and find that the act does not constitute an 
unlawful delegation of legislative authority 
but rather conclude that adequate standards 
have been announced in the act to guide the 
administrative agency in the exercise of the 
delegated powers consistent with the 
constitutional dictates. 

It is important to note that in their 


discussion of unlawful delegation of 
legislative authority and federal 
trade case law precedents, the 
Florida Supreme Court cites FTC 
v. Sperry Hutchinson Co.'* The 
court seems to be implying that the 
decision in Sperry is a standard and 
since Sperry was decided before 
the effective date of the Little FTC 
Act this case law constitutes an 
adequate standard to meet 
constitutional challenge. The 
standard discussed in Sperry is 
significantly broad:'5 


Thus, legislative and judicial authorities alike 
convince us that the Federal Trade 
Commission does not arrogate excessive 
power to itself if, in measuring a practice 
against the elusive, but congressionally 
mandated standard of fairness, it, like a court 
of equity, considers public values beyond 
simply those enshrined in the letter or 
encompassed in the spirit of the antitrust 
laws. 


5. The Commission has described the factors 
it considers in determining whether a 
practice that is neither in violation of the 
antitrust laws nor deceptive is nonetheless 
unfair: “(1) whether the practice, without 
necessarily having been previously 
considered unlawful, offends public policy 
as it has been established by statutes, the 
common law, or otherwise--whether, in 
other words, it is within at least the 
penumbra of some common-law, statutory, 
or other established concept of unfairness; 
(2) whether it is immoral, unethical, 
oppressive, or unscrupulous; (3) whether it 
causes substantial injury to consumers (or 
competitors or other businessmen)”. . . “the 
wide variety of decisions interpreting the 
elusive concept of unfairness at least makes 
clear that a method of selling violates Section 
5 if it is exploitive or inequitable and if, in 
addition to being morally objectionable, it is 
seriously detrimental to consumers or 
others.” (e.s.). 


With its reference to Sperry, 
Readers Digest, the facts of the 
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present case and its final decision, 
the Florida court appears to 
conclude that an “unfair” trade 
practice under Florida’s Little FTC 
Act is any trade practice which 
“violates public policy.”'® Sperry 
defines the phrase “violation of 
public policy” to be an act which is 
“exploitive or inequitable and if, in 
addition to being morally 
objectionable, it is seriously 
detrimental to consumers or 
others.”!7 In other words, “public 
policy,” in relation to commerce, is 
an evolving process which depends 
on existing market conditions, 
ethics, values, and consumer 
problems. In the final analysis 
“public policy” must be interpreted 
by the judiciary through what the 
Washington court described as the 
“gradual process of judicial 
inclusion and exclusion.” This 
adoption of the Sperry standards on 
public policy and “unfair” trade 
practice gives Florida’s Little FTC 
Act a very broad application 
substantially in line with England’s 
concurring opinion and the 
Washington court’s decision. 

As further evidence of the Florida 
court’s adoption of the Sperry 
standard and the Washington 
court’s interpretation of the Little 
FTC Act, we find the Florida court 
rejecting the major argument of the 
appellee, American Holiday 
Association. Prior to the effective 
date of the Little FTC Act, the 
Federal Trade Commission had 
issued a complaint against 
American Holiday Association 
alleging unfair and deceptive trade 
practices in violation of the Federal 
Trade Commission Act.'* Pursuant 
to the Commission’s action, 
American Holiday entered into a 
consent order which concluded the 
case. American Holiday had argued 
that, if pre-1973 decisions of the 
Federal Trade Commission were 
the only basis for an action under 
the Little FTC Act, then the 
Attorney General of Florida could 
not have taken action against 
American Holiday as they were in 
full compliance with the 
Commission’s order. In response 
the court stated:'® 


It is readily apparent from the complaint and 
decision and order of the FTC that it did not 
constitute approval of the appellee's 
activities. The complaint by the Federal 
Trade Commission charged: “Therefore the 
general method of operations, statements, 
and representations as set forth in paragraph 
four and paragraph five herein, were and are 
unfair, false, misleading, and deceptive.” 
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The Commission takes the position and we 
agree that the fact that the Commission has 
not taken a position with respect to whether 
or not the subject puzzle game is an unlawful 
wager or lottery does not preclude the state 
from taking such a posture. (e.s.) 


Therefore, the state or private 
litigant may take action against 
“violations of public policy,” and 
apply that broad concept to trade 
practices within the state even when 
the Federal Trade Commission has 
not previously taken action against 
such a practice. 

The court’s decision to uphold 

Rule 2-9.07, Florida Administrative 
Code, which prohibits “any game 
promotion which requires any kind 
of entry fee, service, charge, 
purchase, or similar consideration 
in order to enter” is additional 
evidence that the court intended a 
broad definition of the Act:2° 
Finally we determined that Administrative 
Rule 2-9.07, Florida Administrative Code, 
promulgated under the authority of Sections 
501.204 and 501.205, Florida Statutes, is a 
valid and reasonable rule. 
This particular rule has similar, but 
no exact, precedent under Federal 
Trade Commission decisions.2! In 
fact, the Commission decisions on 
lottery did not involve so called 
“games of skill,” requiring entry 
fees, as does this rule. The rule was 
promulgated based on the public 
policy concept of unfairness 
established in the Readers Digest 
and Sperry decisions.** 

In conclusion, Justice England 
and the majority agree that the 
ever-changing “violation of public 
policy” definition of “unfair trade 
practices,” as stated in the Readers 
Digest and Sperry decisions, 
applies to the Florida Little FTC 
Act because: (1) Sperry is a decision 
of the Federal Trade Commission 
made prior to the effective date of 
the Little FTC Act and therefore 
part of the standard imposed on the 
administrative agencies, and (2) 
designed to accommodate 
changing conditions in the 
marketplace even though the 
specific trade practice may not 
have been addressed at the federal 
level. The Florida Supreme Court 
has therefore interpreted the Little 
FTC Act to be a broad statute, 
giving wide discretion to the 
Attorney General and the Cabinet 
in determining just what is “unfair” 
in the Florida marketplace. With 
this in mind neither the Cabinet, the 
state attorneys, the Attorney 
General, or private litigants should 
shy away from using the Little FTC 


Act as a remedy when the offensive 
trade practice meets the broad 
specifications of Sperry, even 
though there may not be a specific 
precedent under pre-1973 federal 
trade law. Of course the final 
determination of what is an “unfair” 
trade practice lies with the courts, 
but the position of the Attorney 
General and Cabinet should weigh 
heavily on any judicial interpre- 
tation. O 


FOOTNOTES 


' Department of Legal Affairs, State of 
Florida v. Lee Rogers d/b/a American 
Holiday Association, Florida Supreme 
Court, Case Number 47,502, Opinion filed 
February 25, 1976, 329 So. 2d 257 (Fla. 1976). 

2 Section 501.204, Florida Statutes (1975), 
which states: “(1) Unfair methods of 
competition and unfair or deceptive acts or 
practices in the conduct of any trade or 
commerce are hereby declared unlawful. (2) 
It is the intent of the Legislature that, in 
construing subsection (1) of this section, due 
consideration and great weight shall be given 
to the interpretation of the Federal Trade 
Commission and the federal courts relating 
to Section 5(a)(1) of the Federal Trade 
Commission Act (15 U.S.C. 45(a)(1)) as from 
time to time amended.” 

3See Tennyson, “The Deceptive and 
Unfair Trade Practices Act: A New 
Approach to Trade Regulation in Florida,” 
F.S.U. Law Review, Volume 2, Number 2, 
page 223 (Spring 1974). 

4 The Little FTC Act was passed in 1973 
and went into effect on October 1, 1973. 

5 Supra, note 1 page 258. 

§ State of Washington v. Readers Digest 
Association, Inc., 501 P. 2d 290 (Wash., 1972); 
FTC v. R.F. Keppel & Bros., Inc., 291 U.S. 
304 (1934). 

7 Department of Legal Affairs v. 
American Holiday Association, Second 
Judicial Circuit, Case Number 74-1510 
(Judge Ben Willis). 

8 Supra, note | at page 263. 

® Supra, note | at page 263. 

© State of Washington v. Readers Digest 
Association, 501 P. 2d 290, 300 (Wash., 1972). 

'! Supra, note | at page 267. 

'2 Supra, note 1 at page 269. 

'3 Supra, note 1 at page 265. 

4 Supra, note 1 at page 267; 405 U.S. 233 
(1972). Sperry is also cited in Walter Lavers, 
etc. v. Department of Legal Affairs, 326 So. 
2d 80 (1st D.C.A., 1976). 

15 405 U.S. 233, 244 (1972). 

'6 This conclusion was also reached by the 
Washington Supreme Court in Readers 
Digest, supra, note 6 at page 301, where the 
court stated: “We also hold that an act which 
is illegal and against public policy is per se 
unfair within the meaning of RCW 
19.86.020.” 

"7 Supra, note 15. 

'8 Federal Trade Commission Docket 
Number C-2312, in the matter of Lee Rogers, 
an individual, trading and doing business as 
American Holiday Association, issued 
November 1, 1972. 

'9 Supra, note 1 at page 267. 

20 Supra, note 1 at page 267. 

*! See FTC v. R.F. Keppel & Bros., Inc., 
291 U.S. 304 (1934). 

22 See Department of Legal Affairs 
Advisory Opinion No. 6 to 3urger Chef 
Systems, Inc., dated February 12, 1974. 
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not-too-healthy 68 year old | 
trying to get by on a monthly 
Social Security check. 
_ What happened? 
_. Well, it seems that one of 
Baby Elaine's eight husbands 
never bothered to get divorced 
from his previous wife. And the 
deed to the huge estate he gav 
Baby Elaine for a wedding gift 
wound up in court 20 years later, 
with his previous wife Claiming: an 
restinthe property. 
The courts awarded a share 
the estate to his first wife. And 
- Baby Elaine lost much of the only 
tangible means of security she 
had remaining in the world. — 
So the next time you see 
ho can ever forget that dimpled | Way through the te-late show, 
darling who earned a fortune member twowords, 


can occur due to error or fraud. 
It is our professional responsibili 
to protect your clients against 
losses arising from defects i in 
title as insured. 

And we do 


Into 
Home Office: 190 Southeast Third Mian Florida 33131. 
ands les. A member of The Continental Insurance Companies. 


News and Notes 


BOARD OF TRUSTEES’ MEETING .. .Among 
actions taken at the March 13, 1976, meeting in 
Orlando, the Board: 

Elected Martin F. Avery, Jr., Ft. Lauderdale, to 
serve as chairman of the Board, and William H. 
Wolfe, Clearwater, to serve as treasurer of the 
og for one-year terms commencing July 1, 
1976. 

Were advised that substantial progress has been 
made on the complete revision of the Fund Title 
Notes by the Fund legal staff and the Title Notes 
Revision Advisory Committee. 

Received a report by Stanley B. Balbach, 
president of the National Attorneys’ Title 
Assurance Fund, Inc., on the role and progress of 
NATAF, encouragement of Fund activities in 
other states, and the continuing struggle to 
preserve ABA recognition. 


LAW COLLEGE WORKSHOPS .... .During 
April and May, workshops including examination 
of a sample abstract and a discussion of closing 
techniques and procedures were conducted for 
law students by the Fund in cooperation with the 
law professors at each of Florida’s five colleges of 
law. Fund Vice President and Chief Title 
Attorney Robert H. Threadgill presented the 
workshops at the University of Miami joined by 
field attorneys John B. Brion of Miami and Harry 
B. Smith of Miami Beach, and at Florida State 
University with the participation of Tallahassee 
attorney Kenneth Rouse. Fund Assistant Vice 
President Walter R. Beales III conducted the 
workshops with the assistance of Port Richey 
attorney Charles G. Edwards at Stetson 
University College of Law; Ft. Lauderdale 
attorney and Fund field attorney Roger H. Staley 
at Nova University; and Ocala attorney Young J. 
Simmons at the University of Florida. 


TRUSTEE ELECTIONS. ... .Elections were held 
recently among Fund members in seven of the 20 
judicial circuits to select attorneys who will 
represent the members from those circuits on the 
Fund’s Board of Trustees for the three-year term 
commencing July 1, 1976. In each of these 
circuits, the incumbent trustee was reelected as 
follows: William D. Lines, Quincy (2nd Circuit); 
William H. Wolfe, Clearwater (6th); W. Henry 
Barber, Jr., Gainesville (8th); O. B. McEwan, 
Orlando (9th); J. Ernest Collins, Panama City 


Lawyers’ Title Guaranty Fund 


(14th); Martin F. Avery, Jr., Ft. Lauderdale (17th) 
and William A., Oughterson, Stuart (19th). 


TITLE NOTE BY A FUND ATTORNEY... 
“Qualification on Right to Amend Restrictions” 

Sometimes subdividers will convey lots 
reserving in the deed or by a separate declaration 
of restrictions the sole right to change or modify 
existing or subsequently imposed subdivision 
restrictions. Later, the subdivider will attempt to 
modify the prior restrictions to prohibit or permit 
a certain use of the lots. 

Johnson v. Three Bays Properties No. 2, Inc., 
159 So. 2d 924 (3rd D.C.A. Fla. 1964), stated that 
lot owners who purchased under an original 
declaration of restrictions are entitled to 
protection against an unreasonable diminution of 
the building requirements when the subdivider 
attempts to amend pursuant to the retained right. 

Flamingo Ranch Est., Inc. v. Sunshine Ranches 
H., Inc., 303 So. 2d 665 (4th D.C.A. Fla. 1974), 
involved objections by residential lot owners 
when the subdivider amended restrictions to 
permit part of the property to be used for both 
business and residential purposes. 

The court found there was an inconsistency 
between restrictions providing for a general plan 
of development benefitting the grantee’s and the 
grantor’s reservation of the power to change and 
abandon the plan which was for his sole benefit. 


The court concluded this inconsistency could 
be reconciled by reading a requirement of 
reasonableness into the reservation clause. It held 
the imposer can amend the restrictions without 
consent of the other property owners in the 
subdivision provided the amendment is 
reasonable and does not destroy the general plan 
of development. Also see Bay Island Towers, Inc. 
v. Bay Island-Siesta Ass’n., 316 So. 2d 574 (2d 
D.C.A. Fla. 1975). 


A release of some of the restrictions in the 
subdivision may be valid if it does not reasonably 
impair the general plan. However, most attorneys 
will probably require a judicial determination in 
order to rely on a modification of restrictions 
given by a subdivider who has reserved the right 
to amend in his sole discretion. 


By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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CALENDAR 


1976 


June 17—CLE Course Estate Planning, Wills, Trusts, Holiday Inn, Palm Beach; 
Kahler Plaza, Orlando. 


June 18S—CLE Course on Estate Planning, Wills, Trusts, Everglades Hotel, Miami; 
Sheraton-Tampa Motor Hotel. 


June 24—CLE Course on Estate Planning, Stetson College of Law, St. Petersburg. 

June 25—-CLE Course on Estate Planning, Jacksonville Hilton; Holiday Inn, 
Lido Beach, Sarasota. 

June 25—CLE Course Creditors’ Rights, Holiday Inn, Gulf Breeze. 

July 8-10—The Florida Bar Board of Governors, Plantation Inn, Crystal River. 

July 8—CLE Course Creditors’ Rights, Kahler Plaza Inn, Orlando; 


Everglades Hotel, Miami. 


July 9—CLE Course Creditors’ Rights, Holiday Inn Central, Tampa; Holiday Inn 
Oceanside, Ft. Lauderdale. 


July 16—CLE Course Creditors’ Rights, Thunderbird Motor Hotel, Jacksonville. 
July 17-24—Florida Bar Alaskan Discovery. 


July — I, II & III Florida Bar Examination, Miami Beach Convention 
enter. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Breakers, 
Palm Beach. 


August 5-12—Annual Meeting American Bar Association, Atlanta. 


September 9-10—General Meeting of Committees and Sections, The Florida Bar, 
Orlando Hyatt House 


September 16-18—Board of Governors Meeting, Host International Hotel, Tampa 
International Airport 


September 27—October 1—Southern Federal Tax Institute, Hyatt Regency, 
Atlanta, Georgia. 

October 5-7—31st Annual Workmen’s Compensation Educational Conference, 
Deauville Hotel, Miami Beach. 


October 16—Dedication of The Florida Bar Center Addition, Tallahassee. 
October 17-November 1—Florida Bar Far East Adventure 


October 26—Parts I & III Florida Bar Examination, Jacksonville Civic Auditorium. 
November 11-13—Board of Governors Meeting, Tallahassee 


1977 


January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 
February 9-15—ABA Midyear Meeting, Seattle. 
March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, 
Tarpon Springs. 
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THE FLORIDA BAR’S DESIGNATION 
COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is planned for inclusion in the 1977 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings will become a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer, either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. The 
cost of the listing in this new section to appear in the 1977 Florida Lawyers Diary and 
Manual is a modest $25 for each listing under each designated branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special new section to be published in the 
1977 Florida Lawyers Diary and Manual. 
NAME 
ADDRESS 
CITY ZIP 
TELEPHONE AREA NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 


‘ 
; 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 
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And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not weve thoroughness? 


Let RESEARCH | 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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